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Translated Judgements which Refer to the International Conventions

Sixth Chamber

* TRANSLATED JUDGEMENTS WHICH REFER TO ¢
THE INTERNATIONAL CONVENTIONS

REPUBLIC OF TURKEY
COUNCIL OF STATE
Sixth Chamber

Docket Number :2012/1191
Judgment Number : 2015/2381

Keywords :Nemrut National Park, UNESCO, Tumulus

Summary : The 1:25000-scaled “Long Term Development Plan of
Nemrut Dag National Park” contradicts with the
criteria specified in UNESCO World Heritage List and
with national and universal principles of conservation,
the requirements and planning principles of urban
science and public interest on the basis of the fact that
the Plan in question paves the way for
constructional/physical interventions to the Buffer
Zone — Line of Conservation approved for Nemrut

Dag Tumulus.
Claimants sl 2- 3 A -6 T
Attorneys DAt .. At L

Defendants : 1- Ministry of Forestry and Water Affairs
2- Ministry of Culture and Tourism

Summary of the Action: The present action is brought forth for
the annulment of the action taken by the General Directorate of Nature
Conservation and National Parks under the Ministry of Forestry and Water
Affairs with respect to the approval of the 1:25000-scaled “Long Term
Development Plan of Nemrut Dag National Park” under Article 4 of the
National Parks Law No. 2873, and its underlying decision dated 07.10.2011
and No. 26 as taken by Sanlurfa Regional Council for Conservation of
Cultural Property on the grounds that the same constitute a contradiction
with "Criterion I: ~ The tomb of Antiochos I of Commagene is a unique
artistic achievement. The landscaping of the natural site of Nemrut Dag is
one of the most colossal undertakings of the Hellenistic period,”, which
represents the justification for the inclusion of Nemrut Dag in the list, as
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Translated Judgements which Refer to the International Conventions

Sixth Chamber

the criterion in question is construed in such a manner as to encompass the
natural landscape; that zone (A) that has been marked as an
accommodation facility in the design remains within the First-Degree
Archaeological Site and Interaction Transition Zone within the borders of
the National Park; that the change in the plan excludes this zone from the
scope of a First-Degree Vulnerable Zone, shows the same to be within the
Second-Degree Conservation Area and paves the way for construction in a
First-Degree Vulnerable Zone; that the hotels and facilities to be built
therein will damage the natural landscape of Nemrut Dag National Park;
that even though Sanluirfa Regional Council for Conservation of Cultural
Property delivered its approving opinion on the construction of
accommodation facilities (hotel, motel, boutique hotel, etc.) on the
justification that zone (A) remains outside Nemrut Dag Archaeological Site
and Interaction Transition Zone, this opinion represents a contradiction
with the Law No. 2863; that the proposed change in the plan had been
previously included in the Board’s agenda and was approved through the
currently disputed decision despite the fact that it had been rejected
through the decisions No. 03.2011:1445, 06.05.2011:1487, 21.07.2011:1569
and 30.09.2011:19; that the decision dated 07.10.2011 of the Regional
Board stands in contradiction with the scientific opinion dated 08.06.2011
authored by the Coordinator of METU Commagene Nemrut Conservation
Development Program, Assoc. Prof. Dr. ... , and submitted to Sanlurfa
Regional Council for Conservation of Cultural Property; that the
publication in question specified that “[t|he change that is addressed from a
fragmenting point of view will seriously damage the integrity of MNNP
LTDP; constitute a precedent for other lines of construction; bring the
position of Nemrut Dag Tumulus in UNESCO World Heritage List to a
point of discussion by paving the way for new lines of construction that
will ruin the integrity of Nemrut Dag Tumulus with the landscape; and
represents a contradiction with the international legislation and regulations
sighed by the Republic of Turkey and thus, is not in compliance
therewith”; that the change in the plan clearly violates criteria i, iii and iv
that embody the justification for the inclusion of Nemrut Dag in the World
Heritage List by UNESCO; that the implementation of the plan as is will
lead to such consequences as the removal of, or discussions regarding the
removal of, Nemrut Dag National Park, which was included in the World
Heritage List as an integrated whole with the natural environmental
landscape, from the World Heritage List kept by UNESCO; that such
consequences may cause serious losses in reputation and income for our
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Translated Judgements which Refer to the International Conventions

Sixth Chamber

country and for the National Park to lose its title as a National Park; that
the opening of Nemrut Dag National Park for construction will lead
tourists that have been accessing Nemrut Dag through the Adiyaman route
until now to start using the Malatya route for such access and bring
Nemrut Dag National Park, which plays a great role in the promotion of
the country and the province of Adiyaman and is of historic and touristic
importance for Kahta, into worldwide discussions; that the touristic
enterprises of Kahta will be damaged by such change; that any damages to
Nemrut Dag National Park will, in turn, cause damages to the interests of
the Municipality of Adiyaman, as well as all of its residents; and that such
change is in contradiction with the law.

Summary of the Defence Presented by the Ministry of Culture
and Tourism: It is pleaded that the case must be dismissed on the grounds
that even though Nemrut Dag Archaeological Site remains in the
Provincial borders of Adiyaman, zone “A” (block ..., layout ...), which was
deemed suitable for the construction of a hotel in the decision No.
07.10.2011:26 of Sanlurfa Regional Council for Conservation of Cultural
Property, is situated within the borders of the Province of Malatya, within
the borders of Nemrut Dag National Park, outside the borders of First-
Degree Archaeological Site and outside the scope of the Law No. 2863 and
therefore, outside the scope of the authorities and duties of the Ministry of
Culture and Tourism; that there is no contradiction among the decisions
issued by Sanlurfa Regional Council for Conservation of Cultural Property,
as the request concerning the construction of a hotel was lodged without
any indication as to the specific location, width, height, materials and form
such hotel, and upon the rejection of such request by the Board, the
request was presented in such a manner as to remain within block ... and
layout ..., but was not deemed compliant due to the excessive size of the
layout; that this process was followed by the approval of the construction
of such hotel in a zone delimited by specifically defined coordinates and
considered not to have any prospective impact on Nemrut Dag; that the
natural environmental landscape criterion of UNESCO was taken into
consideration in the decision-making process concerning the
accommodation facility; that zone “A”, which remains outside the Site
encompassing Nemrut Dag (Commagene) Tumulus and the Statues, was
concluded to be suitable as a location for the construction of the
accommodation facility; that increases in the number of touristic facilities
in the area will add further volatility to tourism; and that such acts are in
compliance with the Law No. 2863.
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Translated Judgements which Refer to the International Conventions

Sixth Chamber

Summary of the Defence Presented by the Ministry of
Forestry and Water Affairs: It is pleaded that the case must be dismissed
on the grounds that the 1:25000-scaled “Long Term Development Plan of
Nemrut Dag National Park” was prepared not only for Nemrut Dag
Archaeological Site, but also for the whole area of the National Park; that
the Revision Plan was put into effect upon its approval in line with the
decision of Sanlwurfa Regional Council for Conservation of Cultural
Property; that there is no zone that has been converted from a First-Degree
Strict Conservation Zone (Vulnerable Zone) into a Second-Degree
Conservation Zone (Limited Use Zone) as a result of the change in the
plan; that the Ministry of Culture and Tourism holds the duties concerning
the matters mentioned as regards UNESCO World Heritage List; that there
is no unplanned construction that fall outside the scope of the plan’s
projections; that all plans address the boundaries of the area under
protection as a whole; and that there is no contradiction with the law.

Rapporteur Judge at the Council of State: ...

Rapporteur Judge’s Opinion: With respect to the present action
initiated with a request for the annulment of the action taken by the
General Directorate of Nature Conservation and National Parks under the
Ministry of Forestry and Water Affairs with respect to the approval of the
1:25000-scaled “Long Term Development Plan of Nemrut Dag National
Park” under Article 4 of the National Parks Law No. 2873, and its
underlying decision dated 07.10.2011 and No. 26 as taken by Sanlurfa
Regional Council for Conservation of Cultural Property, the report drawn
up following the investigation and expert assessment undertaken in this
scope and the information and documentation encompassed by the case
were reviewed as a whole, and it is considered that the action and decision
in question are in contradiction with the criteria for inclusion in UNESCO
World Heritage List by reason of the fact that it will pave the way for
constructional/physical intervention in the Buffer Zone — Line of
Conservation regarded to represent the borders of Nemrut Dag National
Park for Nemrut Dag Tumulus; stand contrary to the aim of conservation
as stipulated by the Law No. 2863 on the Conservation of Cultural and
Natural Properties due to the absence of due diligence with respect to
historic-cultural integrity in the process of establishing an integrity on the
site that takes into consideration the historical background on the unique
geography through the Interaction Transition Zone; damages the natural
integrity through removing the conditions and restrictions pertaining to the
construction of buildings and access roads; bear a contradiction with the
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Translated Judgements which Refer to the International Conventions

Sixth Chamber

requirements of the National Parks Law No. 2873 on the account that they
do not satisty the due process of the planning-design hierarchy that must
be followed in the form of the consecutive steps of Long-Term
Development Plan, Management Plan, Master Plan, Implementary
Construction Plan and Architectural Design approval within the framework
of the descriptions, properties and restrictions put forth by the legislation
on National Parks; divert accommodation-related investment to a single
point; do not comply with the plan envisioned and legislation enacted with
respect to the economic and social development of the local community
residing in the National Park; do not entail any public interest and are not
fair; eliminate all restrictions and guidance imposed upon accommodation
facilities (hotel, motel, boutique hotel, etc.) to be constructed in Nemrut
National Park in terms of location, capacity, local architectural properties,
scale and type and form of construction (frontage, construction density,
size, clearance height, etc.) with the aim of both ensuring the further
development of local community and improving the targeted sectors and
satisfying touristic demand; do not incorporate any spatial representation
(demonstration) of the access arrangements (gradation) proposed by the
Design Provision; do not bring forth any new proposals based on scientific
reasoning as required with respect to the holistic conservation of the
natural and cultural properties and resource values of the Area, as well as
access and walking routes, services and promotional possibilities, etc.; do
not include the opinions of the Organisation in the “Design Provisions”
and therefore, present the opinions of the Organisation merely as a matter
of procedure; offers legitimisation to unauthorised practices through the
utilisation of Design Provisions as a means to represent the changes that
will add legality to unauthorised and unplanned practices; does not cover
the zone where the disputed property is situated in the regulations brought
forth by the Design Provisions pertaining to the construction of the hotel
by reason of the fact that this area is characterised as a Limited Use Zone
(Second-Degree Conservation Zone) despite the allocation of notation “O”
to zone (A) at block ... and layout ... ; poses inconsistencies between the
spatial demonstrations of the Revision to the Plan and the Design
Provisions; and do not bear any compliance with national and universal
principles of conservation, the requirements of urban science, planning
principles and thus with public interest and the law in the face of the fact
that they are gravitated towards satisfying the need for construction.
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Prosecutor of the Council of State: ...

Prosecutor’s Opinion: The action was initiated with a request for
the annulment of the action taken by the General Directorate of Nature
Conservation and National Parks under the Ministry of Forestry and Water
Affairs with respect to the approval of the 1:25000-scaled “Long Term
Development Plan of Nemrut Dag National Park” under Article 4 of the
National Parks Law No. 2873, and its underlying decision dated 07.10.2011
and No. 26 as taken by Sanlurfa Regional Council for Conservation of
Cultural Property.

Objections concerning the procedure have not been found justified.

As a result of the review of the report drawn up following the
investigation and expert assessment undertaken by the Sixth Chamber of
the Council of State and the information and documentation encompassed
by the case, it has been concluded that the disputed acts do not pose any
contradiction with national and international principles of conservations,
planning principles, principles of urban science, public interest and the law
on the basis of the understanding that a decision was formulated for the
construction of an accommodation facility in the area encircled by the
immovable property at block ... and layout ... in the possession of the
Treasury; that any constructional-physical intervention to the Buffer Zone -
Line of Conservation, regarded to be the borders of Nemrut Dag National
Park for Nemrut Dag Tumulus, which is included in UNESCO World
Heritage List, will contradict the criteria specified for the inclusion thereof
in UNESCO World Heritage List; that the acts, if undertaken, will lead to
damages to the natural integrity by removing the conditions and restrictions
pertaining to the construction of buildings and access roads; that the
accommodation facility must be preserved on the basis of the consideration
of the unity of natural and cultural properties-resource values even if they
"do not and cannot view each othet" in the context of the characterisation
of the geography encircling Nemrut Tumulus as a protected site and as a
National Park; that the justification of the Long-Term Development Plan
Revision, which was put into effect upon the notification issued by
authorised units to specify that the allocation request concerning the
construction of a hotel would not be possible under the conditions
prescribed by Nemrut Dag National Park Long-Term Development Plan
targets a specific investment and does not take into account the principles
of “resource saving" and “integrity” as defined by the National Parks
Regulation; that the amendment in question changed the spatial references
of the 1:25000-scaled “Long Term Development Plan of Nemrut Dag
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Sixth Chamber

National Park” through the provision that accommodation facilities (hotel,
motel, boutique hotel, etc.) may be constructed in areas excluded by the
Strict Conservation Area notably including residential areas and the
construction of accommodation facilities in the whole of the National Park
was made possible also outside the spatial orientation of the plan; that the
repeal of the conditions pertaining to the construction of a hotel as
specified in the Design Provision No. 4.3.4 and the inability to impose any
restrictions on construction contradict with the provision entitled “4.3.2.
Construction Conditions” that stipulates “No building may be constructed
in such a manner as to contradict planning and conservation goals,
biological assets and socio-cultural structure of the National Park™; that the
implementation of a parcel-wide investment decision damages the
consistency of planning policies and enables the construction of similar
accommodation facilities in the whole area; that the focusing of the hotel
investment on a single point does not sit well with the planning vision and
legislative goals concerning the economic and social development of the
local community residing in the National Park and does not incorporate
any content pertaining to public interest; that there is no indication of any
spatial representation (demonstration) of the access arrangements
(gradation) proposed by the planning provision; that the plan does not
bring forth any new proposals based on scientific reasoning as required
with respect to the holistic conservation of the natural and cultural
properties and resource values of the Area, as well as access and walking
routes, services and promotional possibilities, etc.; that the opinions of the
Organisation are mentioned merely as a matter of procedure; that the
presentation of unauthorised and unplanned practices as Planning
Provisions enables unauthorised practices to attain legitimate validity; that
the arrangements imposed by the Planning Provisions with respect to the
construction of a hotel do not cover the zone encompassing the disputed
property by reason of the fact that this area is characterised as a Limited
Use Zone (Second-Degree Conservation Zone) despite the allocation of
notation “O” to zone (A) at block ... and layout ... ; and that the spatial
demonstrations in the Plan Revision pose inconsistencies with the Planning
Provisions.

On the aforementioned grounds, the formulation of a decision is
considered appropriate for the annulment of the action taken by the
General Directorate of Nature Conservation and National Parks under the
Ministry of Forestry and Water Affairs with respect to the approval of the
1:25000-scaled “Long Term Development Plan of Nemrut Dag National
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Park” under Article 4 of the National Parks Law No. 2873, and its
underlying decision dated 07.10.2011 and No. 26 as taken by Sanlurfa
Regional Council for Conservation of Cultural Property.

ON BEHALF OF THE TURKISH NATION

After hearing the opinions of the Rapporteur Judge and reviewing
the case file, the Sixth Chamber of the Council of State held that:

Objections regarding the procedure were not deemed justified and
the merits of the case were brought forth for discussion.

The action was initiated with a request for the annulment of the
action taken by the General Directorate of Nature Conservation and
National Parks under the Ministry of Forestry and Water Affairs with
respect to the approval of the 1:25000-scaled “Long Term Development
Plan of Nemrut Dag National Park” under Article 4 of the National Parks
Law No. 2873, and its underlying decision dated 07.10.2011 and No. 26 as
taken by Sanlurfa Regional Council for Conservation of Cultural Property.

Article 63 of the Constitution mandates the State ensure the
protection of the historical, cultural and natural assets and wealth, and to
take supportive and promotional measures towards that end.

With the aim of realising this rule as specified by the Constitution,
the National Parks Law No. 2873 was put into effect upon its publication
on the Official Gazette dated 11.08.1983 and No. 18132 to regulate the
principles pertaining to the selection and designation of national parks,
natural parks, natural monuments and natural conservation areas and the
preservation, improvement and management thereof without any damages
to their properties and characters.

Article 2 of the Law No. 2873 establishes the properties which
natural items must have to attain the conservation statuses identified by the
Law and defines "National Park" in subparagraph (a) of the
aforementioned Article as natural items that incorporate areas for
conservation, recreation and tourism in addition to nationally and
internationally rare natural and cultural resources and values in scientific
and aesthetic terms.

Article 3 of the Law amended by Article 33 of the Statutory Decree
No. 648 prescribes the rule that “[t|he areas characterised by the Ministry
of Forestry and Water Affairs as national parks shall be designated as
national parks upon a decision formulated by the Council of Ministers
upon a proposal issued by the Ministry of Environment and Urbanisation
after securing the positive opinion of the Ministry of National Defence and
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gathering the opinions of the Ministry of Energy and Natural Resources,
Ministry of Culture and Tourism and other relevant ministries”.

Paragraph 1 of Article 4 entitled Planning of the Law No. 2873
incorporates the following provision: “The development plan covering the
establishment, development and operation of areas designated as national
parks under the provisions of the present Law shall be prepared by the
Ministry of Forestry and Water Affairs with the positive opinions and,
when needed, actual contributions of relevant ministries by taking into
consideration the properties and characteristics of such areas with a view to
realising their intended conservation and utilisation.”

Another field where Article 62 of the Constitution is in effect
relates to the arrangements put forth by the Law No. 2863 on the
Conservation of Cultural and Natural Properties published on the Official
Gazette dated 23.07.1983 and No. 18113.

This Law aims to regulate the definitions pertaining to movable and
immovable cultural and natural properties to be preserved, the acts and
actions to be undertaken in this regard and the establishment and duties of
the organisation that is in charge of taking the necessary resolutions and
implementary decisions, and defines matters relating to movable and
immovable cultural and natural properties to be preserved and the duties
and responsibilities of relevant natural and legal persons.

According to the Law No. 2863: "Cultural property” shall refer to
movable and immovable property on the ground, under the ground or
under the water pertaining to science, culture, religion and fine arts of
before and after recorded history or that is of unique scientific and cultural
value for social life before and after recorded history; "Archaeological site"
shall mean an area where man-made cultural and natural property
converges as the product of various prehistoric to present civilisations, that
is adequately defined by topography and homogenous, at the same time
historically, archeologically, artistically, scientifically, socially or technically
valuable, and exhibits partial structures; "Conservation" shall mean all
conservation, maintenance, restoration works and function modification of
immovable cultural and natural property and the conservation,
maintenance, repair and restoration works of movable property; and
"Conservation zone" shall mean an area to be protected as a mandate with
activities to conserve its cultural and natural property or its historical
environment.
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Article 8 of the Law regulates the designation and exercise of duties
and authorities entrusted with respect to cultural and natural properties.
According to this article, “[c]onservation Councils shall identify the
conservation site of the cultural and natural property to be protected that
has been registered according to Article Seven, and make decision on
whether or not to build and install in this area,” and according to Article 9
of the same, “[iimmovable cultural and natural property to be protected
and conservation sites shall not be interfered with physically or by any way
of construction, and used for service or modified for use contrary to the
decisions of the Regional Conservation Councils within the framework of
the resolutions of the Superior Council for Conservation”.

The conservation of historical, cultural and natural properties is also
regulated at the international level. In this scope, a reference must be
extended to the transposition of international conventions into national
law.

Article 90 of the Constitution covers the following rules: “- The
ratification of treaties concluded with foreign states and international
organisations on behalf of the Republic of Turkey shall be subject to
adoption by the Grand National Assembly of Turkey by a law approving
the ratification.

Agreements regulating economic, commercial or technical relations,
and covering a period of no more than one year, may be put into effect
through promulgation, provided they do not entail any financial
commitment by the State, and provided they do not interfere with the
status of individuals or with the property rights of Turks abroad. In such
cases, these agreements shall be brought to the knowledge of the Grand
National Assembly of Turkey within two months of their promulgation.
Implementation agreements based on an international treaty, and
economic, commercial, technical, or administrative agreements, which are
concluded depending on the authorization as stated in the law, shall not
require approval of the Grand National Assembly of Turkey; however,
According to Paragraph 1 of Article 2 entitled “Law on the Approval of
Ratification” of the Law No. 244 on the Authorisation of the Council of
Ministers for the Execution, Enforcement and Publication of International
Agreements and the Execution of Certain Agreements, the ratification of
or accession to international agreements depends on the approval thereof
with a law. Paragraph 1 of Article 3 entitled “Approval and relevant acts”
of the Law provides for the following rule: “The Council of Ministers shall
be authorised to issue the statutory decrees required for the ratification of
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and accession to international agreements; the extension of their
effectiveness through the absence of any notification concerning their
repeal; the submission of the necessary notifications for the enforcement of
certain provisions of any International Agreement that stands binding for
the Republic of Turkey; the identification of any changes in the scope of
implementation of international agreements; and the suspension and repeal
of the implementation of their provisions.

The Turkish text of any international agreement subject to
ratification or participation and its text in one or more of the languages
specified to be recognised in the international agreement in question.”

“Convention Concerning the Protection of the World Cultural and
Natural Heritage” prepared by the United Nations Educational, Scientific,
and Cultural Organization (UNESCO) with the aim of protecting,
maintaining and transferring to future generations the natural and cultural
properties that are regarded to be the common heritage of the whole
humanity was ratified at a meeting held in Paris in 1972.

In the aforementioned constitutional and legislative framework,
Turkey’s accession to the Convention Concerning the Protection of the
World Cultural and Natural Heritage was approved with the Law No. 2658,
and in this scope, the Convention was put into effect as an International
Agreement upon the approving decision dated 23.05.1982 and No. 8/4788
of the Council of Ministers and its publication on the Official Gazette
dated 14.02.1983 and No. 17959.

In a short period of time following the effective date of the
aforementioned Convention, the Laws No. 2863 and 2873 along with the
Constitution were put into effect in the national law, and the administrative
arrangements stipulated by the laws were enacted and constituted an
integrated body with the arrangements in the national legislation that
represent the correspondence of the obligations, principles and rules
imposed by the Convention.

In the scope of the Convention dated 16.11.1972 Concerning the
Protection of the World Cultural and Natural Heritage, the first Article
defines Monuments, Groups of Buildings and Sites, while the second
Article lists the works considered as “natural heritage” and the third Article
stipulates that it is for each State Party to this Convention to identify and
delineate the different properties situated on its territory mentioned in
Articles 1 and 2 above.

The arrangements pertaining to National Protection and
International Protection of the Cultural and Natural Heritage are put forth
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in the second part of the Convention encompassing Articles Four, Five, Six
and Seven; to Intergovernmental Committee for the Protection of the
World Cultural and Natural Heritage in the third part encompassing
Articles 8 to 14; and to the Fund for the Protection of the World Cultural
and Natural Heritage, Conditions and Arrangements for International
Assistance, Educational Programmes, Reports and Final Provisions in the
forthcoming parts.

Natural formations that demand protection and conservation by
reason of their international significance are granted the status of "World
Status". The recognition process starts with an application lodged by a state
party before UNESCO, continues with the assessment of such application
by experts from the International Council of Monuments and Sites and
International Union for the Conservation of Nature (IUCN) and is
completed upon the inclusion of the eligible candidate properties in
UNESCO World Heritage List in line with the decision of the World
Heritage Committee.

With respect to the properties in Turkey that has been included in
UNESCO World Heritage List, relevant steps must be taken in compliance
with the Convention Concerning the Protection of the World Cultural and
Natural Heritage that stands in integration with the national legislation
through the completion of accession and ratification procedures in addition
to the relevant national legislation. The dispute has been reviewed in this
legal framework.

According to the remarks offered in the official Website of the
General Directorate of Cultural Heritage and Museums of the Ministry of
Culture and Tourism with respect to the "World Heritage List”, an area
must satisfy at least one out of six cultural and four natural criteria that
measure the outstanding universal value as defined by the World Heritage
Committee to be included in the World Heritage List. These criteria require
the area in question:-

I- to represent a masterpiece of human creative genius;

II- to exhibit an important interchange of human values, over a
span of time or within a cultural area of the world, on developments in
architecture or technology, monumental arts, town-planning or landscape
design;

III- to bear a unique or at least exceptional testimony to a cultural
tradition or to a civilization which is living or which has disappeared;
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IV- to be an outstanding example of a type of building,
architectural or technological ensemble or landscape which illustrates (a)
significant stage(s) in human history;

V- to be an outstanding example of a traditional human settlement,
land-use, or sea-use which is representative of a culture (or cultures), or
human interaction with the environment especially when it has become
vulnerable under the impact of irreversible change;

VI- to be directly or tangibly associated with events or living
traditions, with ideas, or with beliefs, with artistic and literary works of
outstanding universal significance. (The Committee considers that this
criterion should preferably be used in conjunction with other criteria);

VII- to contain supetlative natural phenomena or areas of
exceptional natural beauty and aesthetic importance;

VIII- to be outstanding examples representing major stages of
earth's history, including the record of life, significant on-going geological
processes in the development of landforms, or significant geomorphic or
physiographic features;

IX- to be outstanding examples representing significant on-going
ecological and biological processes in the evolution and development of
terrestrial, fresh water, coastal and marine ecosystems and communities of
plants and animals;

X- to contain the most important and significant natural habitats
for in-situ conservation of biological diversity, including those containing
threatened species of outstanding universal value from the point of view of
science or conservation.

There are 11 items from Turkey in UNESCO World Heritage List.
In cultural terms: Historic Areas of Istanbul (1985), Great Mosque and
Hospital of Divrigi (Sivas-1985), Hattusha (Bogazkoy): the Hittite Capital
(Corum-1986), Nemrut Dag (Adiyaman-Kahta-1987), Xanthos-Letoon
(Antalya-Mugla-1988),

City of Safranbolu (Karabik-1994), Archaeological Site of Troy
(Canakkale-1998),

Selimiye Mosque and its Social Complex (Edirne-2011), Neolithic
Site of Catalhoyiik (Konya-2012); as both cultural and natural heritage:

Goreme National Park and the Rock Sites of Cappadocia
(Nevsehir-1985), Hierapolis-Pamukkale (Denizli-1988).

The High Council for Immovable Cultural and Natural Properties
registered, and designated as protected sites, Nemrut Dag in the District of
Kahta in the Province of Adiyaman, Yeni Kale (New Castle) located in
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Kocahisar Village in its close vicinity, Nemrut Dag Tumulus in Karadut
Village and Esk; Kale (Arsemia) located in Kocahisar Village, formerly
known as Kahta Village, and the 1:25.000-scaled plot located within the
borders of First-Degree Site of Nemrut Dag was approved by the Decision
dated 08.10.2001 and No. 4365 of the High Council for Immovable
Cultural and Natural Properties.

Following the application lodged by our country as a State Party to
the Convention on the basis of the study undertaken by the Ministry of
Culture and Tourism, one of the defendants in the current case, in 1987,
Nemrut Dag Tumulus was recommended by ICOMOS to be included in
the World Heritage List in 1987 on the grounds that the site satisfied
criteria I, 11T and IV of the World Heritage Committee by reason of the
fact that it "stood as a petfect example where Persian, Hellenic and
Anatolian traditions in the fields of architecture and sculpture were
demonstrated in unison; as a unique project in the antiquity owing to its
complex design and colossal scale; and as a monument of a high level of
construction technique that had been unprecedented in the age concerned".
Nemrut Dag Tumulus was included in UNESCO World Heritage List
thereafter and was declared to be a National Park on 07.10.1988. The main
resource value of Nemrut Dag Natural Park is represented by the cultural
and archaeological remains on Nemrut Dag.

The short description of Nemrut Dag in the World Heritage List is
as follows: “The mausoleum of Antiochus I (69-34 B.C.), who reigned
over Commagene, a kingdom founded north of Syria and the Euphrates
after the breakup of Alexandet's empire, is one of the most ambitious
constructions of the Hellenistic period. The syncretism of its pantheon, and
the lineage of its kings, which can be traced back through two sets of
legends, Greek and Persian, is evidence of the dual origin of this kingdom's
culture.”

The characteristics of Nemrut Dag National Park that satisfy
criteria I, IIT and IV are defined in the proposal for the World Heritage Site
as follows:

“Criterion I: The tomb of Antiochos I of Commagene is a unique
artistic achievement. The landscaping of the natural site of Nemrut Dag is
one of the most colossal undertakings of the Hellenistic period (some of
the stone blocks used weigh up to nine tons).

Criterion III: The tomb or the Hierotheseion of Nemrut Dag bears
unique testimony to the civilization of the kingdom of Commagene.
Antiochos I is represented in this monument as a descendant of Darius by
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his father Mithridates, and a descendant of Alexander by his mother
Laodice. This semi-legendary ancestry translates in genealogical terms the
ambition of a dynasty that sought to remain independent of the powers of
both the East and the West.

Criterion IV: More so than the tombs at Karakus and Eski Kahta,
the tumulus at Nemrut Dag illustrates, through the liberal syncretism of a
very original pantheon, a significant, historical period. The assimilation of
Zeus with Oromasdes (the Iranian god Ahuramazda), and Heracles with
Artagnes (the Iranian god Verathragna) finds its artistic equivalent in an
intimate mixture of Greek, Persian and Anatolian aesthetics in the statuary
and the bas-reliefs.”

As a result of the review of the case, it has been understood that the
Decision dated 07.10.2011 and No. 26 of Sanlurfa Regional Council for
Conservation of Cultural Property with respect to the changes requested to
be effectuated in planning provisions and decisions of 1:25.000-scaled
Nemrut Dag National Park Long-Term Development Plan that had been
prepared for Nemrut Dag National Park, which is a World Heritage Site,
and put into effect upon its approval on 27.06.2002, provided a joint
assessment of the letter dated 04.10.2011 and No. 10621 of the Private
Secretariat of the Governorate of Malatya; the letter dated 09.08.2011 and
No. 166721 of the General Directorate of Cultural Heritage and Museums
of the Ministry of Culture and Tourism; and the decision dated 24.03.2011
and No. 1445, the decision dated 06.05.2011 and No. 1487, the decision
dated 21.07.2011 and No. 1569, and the decision dated 30.09.2011 and No.
19 of Sanlurfa Regional Council for Conservation of Cultural Property,
and as a result of such assessment, the following deliberation was
presented: "[o]n the grounds that Zone A is not visible from the Site where
Nemrut Dag (Commagene) Tumulus and the Sculptures are situated
considering the topographic structure; that Zone A is not different than
Zone (B) deemed appropriate by the author of the plan in terms of its
planning status and approved by our Council through the decision dated
30.09.2011 and No. 19; and that Zone (A) remains outside Nemrut Dag
Archaeological Site and Interaction Transition Zone, it has been identified
that there is no prejudice that may arise from the Law No. 2863 and the
relevant legislation to prevent the construction of an Accommodation
Facility (hotel, motel, boutique hotel, etc.) in the area delimited by Zone
(A) as marked with its coordinates in the plot attached to the present
decision on the condition that the other provisions of the Long-Term
Development Plan be complied with”. It was further inferred on the same
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basis that the present action had been brought forth with a request for the
annulment of the decisioin dated 07.10.2011 and No. 26 of Sanlwurfa
Regional Council for Conservation of Cultural Property following the
approval and subsequent enforcement of the 1:25.000-scaled Nemrut Dag
National Park Long-Term Development Revision Plan prepared on the
basis of the aforementioned deliberation under Article 4 of the Law No.
2873 on 21.12.2011.

Following the consideration of the technical nature of the
arguments specified in the complaint, the defence offered by the
defendants and the dispute itself, a decision was formulated to commission
the conduct of an investigation and an expert assessment on site under the
regency of Member ... .

Considering the fact that the resource values of Nemrut Dag
National Park, which stood as the matter of dispute, had their status
registered in the World Heritage List, Prof. Dr. ... from the Department of
Urban and Regional Planning of the Faculty of Architecture under Yildiz
Technical University; Prof. Dr. ... from the Department of Urban and
Regional Planning of the Faculty of Architecture under Dokuz Eylil
University; and Prof. Dr. ... from the Department of Archaeology of the
Faculty of Letters under Akdeniz University were designated as experts ex
officio, and the experts were requested to undertake the following
assessments:

Since the development plan that covers the establishment,
development and operation of areas designated to be national parks as
specified in Article 4 of the National Parks Law No. 2873 must be prepared
by taking into consideration the properties and characteristics of these areas
and in line with the Fundamental Principles that are depicted as General
and Special Conditions in the scope of the prohibited acts in Article 14 of
the Law;

With respect to the matter in dispute:

1- Identification of whether the disputed Long-Term Development
Plan Revision has been prepared in line with these principles,

2- Through the consideration of the archaeological site
encompassing Nemrut Dag Tumulus and Sculptures, which are in
UNESCO World Heritage List, together with the reciprocal interaction
between this area and the totality of the national park;

Identification of whether or not the decision that offers an approval
for the construction of an Accommodation Facility (hotel, motel, boutique
hotel, etc.) in the area delimited by Zone A in terms of the planning status
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as issued by Sanlwurfa Regional Council for Conservation of Cultural
Property as a basis for the Long-Term Development Plan Revision;-

a) contradicts the criteria for the inclusion of the site in UNESCO
World Heritage List,

b) bears any conflict with the aim of conservation as stipulated by
the Law No. 2863 on the Conservation of Cultural and Natural Properties
and with the relevant Resolutions,

and the subsequent assessment of whether the decision has been
prepared in line with the prohibitions, principles and planning rules
prescribed by the Law.

The Expert Report prepared on the basis of the aforementioned
assessments is addressed under three headings and with the following
content:

1. Legal Framework on the Disputed Site and Basic Identifiers

1.a. UNESCO World Heritage List

1.b. National Parks Llaw No. 2873

1.c. Law No. 2863 on the Conservation of Cultural and Natural
Properties

2. Interaction of the Archaeological Site Encompassing Nemrut
Dag Tumulus and Sculptures included in UNESCO World Heritage List
with the Whole National Park

2.a. Archaeological Site Encompassing Nemrut Dag Tumulus
and Sculptures included in UNESCO World Heritage List

2.b. Interaction of the Archaeological Site Encompassing
Nemrut Dag Tumulus and Sculptures with the Whole National Park

3. Review of the Disputed Long-Term Development Plan

3.a. Long-Term Development Plan Approved on 07.06.2002

3.b. Disputed Long-Term Development Plan Revision
Approved on 21.12.2011

3.c. Review of the Decisions Issued by Sanlwurfa Regional
Council for Conservation of Cultural Property

3.d. Comparison between the Long-Term Development Plan
Approved on 07.06.2002

and the Disputed Long-Term Development Plan Revision

Approved on 21.12.2011:

I. Comparison of Design Decisions
II. Comparison of Design Provisions
III. Comparison of Spatial Decisions
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3.e. ... 1:5000-Scaled Master Plan for the Accommodation
Facility Planned to be Constructed in Zone A of Block ... and Layout ...
and 1:1000-Scaled Implementary Development Plan
3.f. ... Architectural Design for Zone A of Block ... and Layout

4. Conclusion

The Conclusion Part of the Expert Report is quoted below.

From the perspective of the international legislation on
conservation:

Whereas the decision in question is not in compliance with the
obligations undertaken by Turkey through international agreements with
respect to the protection granted to Nemrut Dag Tumulus, included in
UNESCO World Heritage List as a “rare example of superior creativity in
integrated architecture and landscaping”, in terms of “comprehensive and
integrated conservation”;

Whereas any type of constructional-physical intervention that may
affect Nemrut Dag National Park encircling Nemrut Dag Tumulus,
included in UNESCO World Heritage List, through the Revision of the
Long-Term Development Plan must be approached as an action that
reminds the relevant organisations the international obligations in place
rather than a mere local or national issue/responsibility in terms of scope;

Whereas any constructional-physical intervention in the Buffer
Zone — Line of Conservation, regarded to mark the borders of Nemrut
Dag National Park for Nemrut Dag Tumulus, has not been handled at the
level of sensitivity required by UNESCO World Heritage Sites;

From the perspective of national parks legislation, planning
process and content:

Whereas the administrative actions in dispute prospectively damage
natural integrity through the removal of the conditions and restrictions
concerning the construction of buildings and access roads despite the fact
that the National Parks Law No. 2873 upholds the protection of the
natural assets and resource values of Nemrut National Park in the scope of
the value of “integrity” and requires the “protection of natural and cultural
assets and resource values in integrity” as a fundamental criterion in the
planning of such sites;

Whereas the planning-design hierarchy to be followed in the form
of the consecutive steps of Long-Term Development Plan, Management
Plan, Master Plan, Implementary Construction Plan and Architectural
Design approval within the framework of the descriptions, properties and
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restrictions put forth by the legislation on National Parks, as well as the
planning legislation, has been violated;

From the perspective of conservation legislation, planning
process and content:

Whereas due diligence has not been secured with respect to
historic-cultural integrity by reason of the failure to bring the process of
instituting the integrity of the site with an Interaction Transition Zone by
taking into consideration the historic background on this unique geography
to the time preceding the present dispute despite the fact that the
archaeological ruins that extend from Nemrut Dag Tumulus situated in the
Provincial Borders of Malatya in the National Park to Karakus Tumulus
situated in the Provincial Borders of Adiyaman are under protection within
the scope of the Conservation Law No. 2863;

Whereas the designation of the area targeted for the construction of
the accommodation facility as “Interaction Transition Zone” on the basis
of the Decision no. 07.10.2011:26 of the Regional Board of Conservation a
short while after the institution of the disputed administrative action brings
the disputed act into question from the perspective of both “cultural
integrity” and “legitimacy”’;

Whereas the accommodation facility to be constructed in Zone (A)
of Block ... and Layout ... must be preserved on the basis of the
consideration of the unity of natural and cultural properties-resource values
even if they "do not and cannot view each other" in the context of the
characterisation of the geography encircling Nemrut Tumulus as a
protected site and as a National Park;

Whereas the approval of the decision for construction by Sanlurfa
Regional Council for Conservation of Cultural Property could not be based
upon scientific facts in the light of the fact that the reasoning offered
previously for the rejection with respect to such matters as transfer of
authority, the international nature of the field, ICOMOS’ fundamental
criteria, integrity in planning and decisions put forth by comprehensive
studies in Decisions 24.03.2011:1445 and 21.07.2011:1569 of Sanlurfa
Regional Council for Conservation of Cultural Property had not been
eliminated;
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From the perspective of the justification for the Revision of
the Plan:

Whereas the Long-Term Development Plan Revision, initiated after
a request for the allocation of the area situated on Block ... and Layout ...
registered in the name of the Treasury at the Land Registry Office to ...
Turizm Ins. Tic. A.S. (Tourism, Construction and Trade Co.) for the
construction of a hotel had been established by the competent units not to
be possible within the scope of the conditions put forth by Nemrut Dag
National Park Long-Term Development Plan, targets a specific investment
in the context of its justification; and had not been initiated with reference
to the principles of “resource saving” and “integrity” as defined in Article 5
of the National Parks Regulation;

From the perspective of the changes to Hotels in Design
Decisions and Design Provisions:

The amendment in question changed the spatial references of the
1:25000-scaled “Long Term Development Plan of Nemrut Dag National
Park” through the provision that accommodation facilities (hotel, motel,
boutique hotel, etc.) may be constructed in areas excluded by the Strict
Conservation Area notably including residential areas and the construction
of accommodation facilities in the whole of the National Park was made
possible also outside the spatial orientation of the plan;

Whereas no restriction on construction is imposed with respect to
location, storey height, construction density, building capacity, scale and
architectural approach upon the elimination of the conditions specified in
the Design Provision No. 4.3.4 of the Long-Term Development Plan
Revision approved on 21.12.011 with reference to the construction of a
hotel;

Whereas the amendment imposed on Article 4.3.4 of the Design
Provisions through the Long-Term Development Plan Revision contradict
with the provision entitled “4.3.2. Construction Conditions” that stipulates
“No building may be constructed in such a manner as to contradict
planning and conservation goals, biological assets and socio-cultural
structure of the National Park”;

Whereas the implementation of a parcel-wide investment decision
through the disputed Long-Term Development Plan Revision approved on
21.12.2011 damages the consistency of planning policies and enables the
construction of similar accommodation facilities in the whole area despite
the fact that the guidance and restrictions imposed on “Hotels” in Article
4.3.4 of the Long-Term Development Plan approved on 07.06.2002 aims
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to provide for supervision over the demand rising in the tourism sector due
to Nemrut Dag Tumuluses and the gravitation of the demand towards
certain spatial focal points on one hand and for the preservation of the
existing local/cultural/spatial characteristics of the site on the other hand;

Whereas the construction of an accommodation facility on the basis
of an amendment to the design provisions was left to the discretion of the
General Directorate of Nature Conservation and National Parks as an act
that stands independent from the actual plan;

Whereas the “Hotel" notations in Damlacik and Karadut
settlements were removed and the “Hotel” notation was reallocated only to
Zone (A) at Block ... and Layout ... situated at the entrance of the
National Park in the direction of Malatya, where ... Turizm Ins. Tic. A. S.
wished to construct a hotel, thereby leading to the obvious monopolisation
of the hotel investments;

Whereas the steering of the hotel investment to a single point does
not sit well with the vision and legislative goals relating to the economic
and social development of the local people residing in the National Park
and does not entail any public interest and is not fair;

Whereas the act in question eliminates all restrictions and guidance
imposed upon accommodation facilities (hotel, motel, boutique hotel, etc.)
to be constructed in Nemrut National Park in terms of location, capacity,
local architectural properties, scale and type and form of construction
(frontage, construction density, size, clearance height, etc.) with the aim of
both ensuring the further development of local people and improving the
targeted sectors and satisfying touristic demand;

From the perspective of the changes to Access Roads in
Design Decisions and Design Provisions:

Whereas the amendment to the Design Provisions that enables the
rearrangement of the roads that are currently utilised as pathways with a
view to utilising them as 7-metre-wide traffic roads damages the
access/transportation policies that are among the spatial planning decisions
in the totality of the Long-Term Development Plan;

Whereas the disputed act brings into question the existing
transportation surveys and syntheses of the Long-Term Development Plan
process that are regarded to be based on accurate/reliably information;
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Whereas the disputed act establishes a new transportation grade
that is not described in the Design Provision No. 4.3.2 which is stipulated
with a view to satisfying the access needs of the area and regulates access
gradation as the most important spatial infrastructure decision that must be
developed by reason of the scale of the Long-Term Development Plan;

Whereas there is no spatial representation (demonstration) of the
access arrangements (gradation) proposed by the Design Provision on the
plan;

From the perspective of shortcomings in Design Decisions;

Whereas the disputed Revision Plan does not bring forth any new
proposals based on scientific reasoning as required with respect to the
holistic conservation of the natural and cultural properties and resource
values of the Area, as well as access and walking routes, services and
promotional possibilities, etc.;

Whereas the following opinions specified in the letter dated
15.04.2011 and No. 273 submitted by the General Directorate of
Protection and Control under the Ministry of Agriculture and Rural Affairs
to the General Directorate of Nature Conservation and National Parks
under the Ministry of Environment and Forestry were not added to the
“Design Provisions” and therefore, the opinions of the organisation were
only included as a matter of procedure:

“The pasture currently utilised by Biyiikoz Village of the District of
Puttrge in the Province of Malatya under the Pasture Law No. 4342 should
continue to be used as a pasture;

The provisions of the relevant legislation must be complied with in
terms of the preservation of plant genetic resources and the activities that
may threaten biodiversity and plant resources must be inspected;0

Any areas that are of agricultural significance in the scope of the
Law No. 5403 and the relevant legislation must be designated as “Area
Designated for the Preservation of Agricultural Characteristics™;

The promotion of the establishment of organisations in the form of
unions or cooperatives among the producers located in the National Park
must be included with a view to enabling them to benefit from the
supports offered in the context of “Animal Husbandry” activities under
“Economic Activities”;
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The provision stipulated under the heading of “Fisheries” in Article
4.2.4.3 in General Provisions No. 23 must be removed or a provision must
be added to indicate that “[ajquaculture hunting and similar activities
relating to aquaculture in the borders of the National Park shall be
undertaken within the framework of the Aquaculture Legislation”;

From the perspective of problematic amendments in Design
Decisions:

Whereas legitimacy was granted to unauthorised practices through
the conversion of changes that would legitimise ... Hotel and Malatya-
Nemrut Dag Road, which had faced legal issues due to their unauthorised
and unplanned construction, into Design Provisions;

From the perspective of Zone (A) at Block ... and Layout
...:Whereas the Long-Term Development Plan Revision does not cover
the zone where the disputed property is situated in the regulations brought
forth by the Design Provisions pertaining to the construction of the hotel
by reason of the fact that this area is characterised as a Limited Use Zone
(Second-Degree Conservation Zone) despite the allocation of notation “O”
to zone (A) at block ... and layout ...; and there are inconsistencies
between the spatial demonstrations of the Revision and the Design
Provisions;

Whereas the decision dated 11.04.2012 and No. 234 of Sanliurfa
Regional Council for Conservation of Cultural Property approved the
1:5000-Scaled Local Zoning Plan and 1:1000-Scaled Local Implementary
Construction Plan prepared with respect to the accommodation facility
planned to be constructed on the immovable property situated within Zone
(A) at Block ... and Layout ... and Nemrut Tumulus Interaction Transition
Zone, although this does not represent the disputed administrative act, in
terms of the interpretation of the consequences created by the process
initiated by the disputed Long-Term Development Plan Revision;

Whereas, in the aforementioned context, the Master Plan and
Implementary Construction Plan were approved locally at the parcel scale
without the preparation and approval of a management plan,

Whereas, again in the aforementioned context, the provisions of the
conservation legislation No. 2863 were breached upon the approval of a
Local Zoning Plan instead of the “Conservative Zoning Plan” that is
mandatory to be prepared for “Interaction Transition Zone”;
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Whereas the provisions of the Building Law No. 3194 and the
relevant legislation were breached through the approval of the Master and
Implementary Construction Plans, which would form a basis for the
authorisation of the architectural design, with the decision No.
25.01.2012/147 of the Regional Council of Consetvation after the approval
of the architectural design;

From the perspective of institutional attitude:

Whereas the purpose of the disputed administrative acts to satisfy
the constructional need at the parcel scale does not sit well with the
universal principles of conservation, requirements of urban science and
national conservation legislation, or public interests;

Whereas the administrations in dispute that assume the
responsibility of protecting natural and cultural sites did not fulfil their
obligation to develop a culture of resistance and protection in the face of
profit-oriented demands with a view to “protecting the asset values of
natural and cultural sites”, the disputed action dated 21.12.2011 of the
General Directorate of Nature Conservation and National Parks under the
Ministry of Forestry and Water Affairs and its underlying decision dated
07.10.2011:26 as issued by Sanlurfa Regional Council for Conservation of
Cultural Property were found not to be in compliance with the national and
international legislation on the conservation of natural and cultural sites,
principles of planning science, principles of urban science, public interest
and justice.”

The Expert Report was submitted to the relevant parties and the
objections lodged by the defendants were not found to be justified in the
face of the scientific and technical observations specified in the report.

Furthermore, the decision dated 11.04.2012 and No. 234 of
Sanlurfa Regional Council for Conservation of Cultural Property
approving the 1:5000-Scaled Local Zoning Plan and 1:1000-Scaled Local
Implementary Construction Plan prepared with respect to the
accommodation facility planned to be constructed on the immovable
property situated within Zone (A) at Block ... and Layout ... and Nemrut
Tumulus Interaction Transition Zone, although this does not represent the
disputed administrative act, in terms of the interpretation of the
consequences created by the process initiated by the disputed Long-Term
Development Plan Revision was reviewed in the Expert Report, and in
parallel to the aforementioned criticisms and in the face of the fact that the
plans in question were approved by the Ministry of Environment and
Urbanisation on 20.04.2012 without taking into consideration the opinion
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of the Ministry even though the opinion offered by the aforementioned
General Directorate on 03.04.2012 had required the preparation of the
plans as a Conservative Local Construction Plan; the addition of the
provision relating to the implementation of the actual projects after the
approval of the regional council of conservation; and the revision of the
title of the current local construction plan to be changed to Conservative
Local Construction Plan; the observed contradiction to national and
international principles of conservation, which stand as an integrated
whole, is seen to have been concretised by reason of the fact that the
disputed 1:25000-scaled Nemrut Dag National Park Long-Term
Development Plan Revision had moved away from its nature as a super-
scale fit-for-purpose arrangement and lost the criteria that had provided the
basis for the granting of the World Heritage Site status.

On the grounds that the action taken by the General Directorate of
Nature Conservation and National Parks under the Ministry of Forestry
and Water Affairs with respect to the approval of the 1:25000-scaled “Long
Term Development Plan of Nemrut Dag National Park™ under Article 4 of
the National Parks Law No. 2873, and its underlying decision dated
07.10.2011 and No. 26 as taken by Sanlhurfa Regional Council for
Conservation of Cultural Property contradict with the criteria specified in
UNESCO World Heritage List and with national and universal principles
of conservation, the requirements and planning principles of urban science
and public interest on the basis of the fact that the Plan in question paves
the way for constructional/physical intetventions to the Buffer Zone —
Line of Conservation approved for Nemrut Dag Tumulus; that due
diligence has not been secured with respect to historic-cultural integrity by
reason of the failure to bring the process of instituting the natural integrity
of the site with an Interaction Transition Zone by taking into consideration
the historic background on this unique geography to the time preceding the
present dispute despite the fact that the archaeological ruins that extend
from Nemrut Dag Tumulus situated in the Provincial Borders of Malatya
in the National Park to Karakus Tumulus situated in the Provincial Borders
of Adiyaman are under protection within the scope of the Conservation
Law No. 2863; that the administrative actions in dispute prospectively
damage natural integrity through the removal of the conditions and
restrictions concerning the construction of buildings and access roads; that
the planning-design hierarchy to be followed in the form of the consecutive
steps of Long-Term Development Plan, Management Plan, Master Plan,
Implementary Construction Plan and Architectural Design approval within
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the framework of the descriptions, properties and restrictions put forth by
the legislation No. 2873 on National Parks, as well as the planning
legislation, has been violated; that the hotel investment is focused on a
single point; that the steering of the hotel investment to a single point does
not sit well with the vision and legislative goals relating to the economic
and social development of the local people residing in the National Park
and does not entail any public interest and is not fair; that do not entail any
public interest and are not fair; that such acts eliminate all restrictions and
guidance imposed upon accommodation facilities (hotel, motel, boutique
hotel, etc.) to be constructed in Nemrut National Park in terms of location,
capacity, local architectural properties, scale and type and form of
construction (frontage, construction density, size, clearance height, etc.)
with the aim of both ensuring the further development of local community
and improving the targeted sectors and satisfying touristic demand; that
there are no spatial representation (demonstration) of the access
arrangements (gradation) proposed by the Design Provision; that the
disputed Revision Plan does not bring forth any new proposals based on
scientific reasoning as required with respect to the holistic conservation of
the natural and cultural properties and resource values of the Area, as well
as access and walking routes, services and promotional possibilities, etc.;
that the opinions of the Organisation were not added to the “Design
Provisions” and thus, these were included merely as a matter of procedure;
that legitimacy was granted to unauthorised practices through the
conversion of changes that would legitimise ... Hotel and Malatya-Nemrut
Dag Road, which had faced legal issues due to their unauthorised and
unplanned construction, into Design Provisions; that the arrangements in
the Design Provisions pertaining to the construction of the hotel do not
technically cover the zone where the disputed property is situated by reason
of the fact that this area is characterised as a Limited Use Zone (Second-
Degree Conservation Zone) despite the allocation of notation “O” to zone
(A) at block ... and layout ... ; that there are inconsistencies between the
spatial demonstrations in the Plan Revision and Design Provisions; and
that the design aims to satisfy the demand for construction at the parcel
scale; the act and decision in question were not found to be in compliance
with national and universal principles of conservation, the requirements of
urban science, planning principles, public interest and the law.
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On the aforementioned grounds, it is held on 16/04/2015 by the
unanimity of the votes that the disputed acts be annulled; that the fee of
attorney of 1.500,00 TL for the attorney representing the claimant and
litigation expenses of 4.936,36 TL, the details of which are given below, be
collected from the defending administrations and delivered to the claimant;
that no further step be taken with respect to the outstanding investigation
and expertise fees, since 170,04 TL out of the advance offered for these
services had been transferred to postal advance and the remainder had
been returned to the claimant; that the remaining postal advance of 166,96
TL be returned to the claimant with the means of appeal before the Plenary
Session of Chambers for Administrative Cases remaining available for a
period of 30 (thirty) days.
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T.C.
DANISTAY
Altinci Daire
Esas No:2012/1191
Karar No :2015/2381

Anahtar Kelimeler : Nemrut Dagi, UNESCO, Tumiilis

Ozeti :1/25.000 6lcekli Nemrut Dagt Milli Parki Uzun Devreli
Gelisme Revizyon Planinin; Nemrut Dagr Tumiulisi igin
kabul edilen Tampon Bolge (Buffer Zone) - Koruma
Bandina insai/fiziki mudahale yolunun actlmast nedeniyle
UNESCO Diinya Miras Listesine alinan kriterler ile celistigi,
ulusal ve evrensel koruma ilkelerine, sehircilik biliminin
gereklerine, planlama esaslarina ve kamu yararina aykir

oldugu hakkinda.
Davacilar -, 2- 3 A5G-, T
Vekilleri tAv. .. Av. L.
Davalilar : 1- Orman ve Su Isleri Baskanligt

2- Kiiltir ve Turizm Bakanligt

Davanin Ozeti : 1/25.000 6lgekli Nemrut Dagi Milli Parkt Uzun
Devreli Gelisme Revizyon Planinin 2873 sayili Milli Parklar Kanununun 4.
maddesi uyarinca onaylanmasina iliskin Orman ve Su Isleri Bakanligi Doga
Koruma ve Milli Parklar Genel Mudurliguntn 21.12.2011 ginla islemi ve
bu islemin dayanagini olusturan Sanlurfa Kaltir Varliklarini Koruma Bélge
Kurulunun 07.10.2011 giinli, 26 sayilt kararinin; UNESCO tarafindan 1986
yilinda Dinya Kultur Mirast Listesine alinan Nemrut Daginin, listeye
alinma gerekgesini olusturan “Kriter I: Kommagene’li 1. Antiochos’un
mezart benzersiz bir sanat eseridir. Nemrut Dagt dogal ¢evre peyzajiyla
Helenistik donemin en biyiik tiriintidir” kriterinin, dogal peyzajiyla birlikte
ele alinmasi nedeniyle bu kritere aykirilik tasidigi, projede konaklama tesisi
olarak isaretlenmis olan (A) bolgesinin, Milli Park sinirlart icerisinde Birinci
Derece Arkeolojik Sit Alani ve Etkilesim Gegis Bolgesi Alaninda kaldigy,
plan degisikligi ile bu bolgenin Birinci Hassas Bolge olmaktan ¢ikariarak
Ikinci Derece Koruma Alant icerisinde gosterildigi, Milli Park sinirlart
icerisinde Birinci Derece Hassas Bolgede yapilasma yolunun acildigy,
Yapilacak otel ve tesisler, Nemrut Dag1 Milli Park’'nin dogal peyzaj yapisini
bozacagi, Sanhurfa Kiltir Varliklarini Koruma Bolge Kurulu tarafindan
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her ne kadar (A) bolgesinin Nemrut Dagi Arkeolojik Sit Alani ve Etkilesim
Gegis Bolgesi alani disinda kaldigi gerekgesiyle konaklama tesisi (otel,
motel, butik otel vb.) yapilmasina iliskin uygun gorts belirtilmis ise de bu
gorustin 2863 sayill Yasaya aykirilik teskil ettigi, daha once Kurul
gundemine getitilen plan degisikligi teklifinin, Kurulun 24.03.2011/1445,
06.05.2011/1487, 21.07.2011/1569 ve 30.09.2011/19 sayili kararlariyla
reddedilmesine karsin dava konusu edilen kararla kabul edildigi, Bolge
Kurulunun 07.10.2011 tarihli kararinin ODTU Kommagene Nemrut
Koruma Gelistirme Programi  Koordinatéric Dog¢. Dr. ... tarafindan
kaleme alinan ve Sanhurfa Kiltir Varliklarini Koruma Bolge Kuruluna
gonderilen 08.06.2011 tarihli bilimsel miitalaaya aykirilik teskil ettigi, buna
gore “Parcact bir anlayisla ele almnan degisikligin  NDMP, UDGP
butinligini ciddi bicimde bozacagl, baska yapilasmalara emsal teskil
edecegi, plan degisikliginin Nemrut Dagi Tumiliisi’niin peyzajla birlikte
olusturdugu  butinligli zedeleyecek yeni yapilasmalarin yolunu agarak
Nemrut Dagr Tumilisi’nin UNESCO Dunya Miras Listesindeki
konumunu tartismalt hale getirecegi, Turkiye Cumbhuriyeti’nin imzaladig
uluslararast mevzuat ve tiziklere aykirilik icerdigi bu nedenle uygun
olmadigt kanaati"nin bildirildigi, plan degisikliginin, Nemrut Dagi’nin
UNESCO tarafindan Dinya Miras Listesine alinmasint saglayan
kriterlerden i, iii ve iv nodu kriterlerin actkga ihlal edildigi, planin
uygulanmast dogal ¢evre peyzajiyla birlikte degerlendirilerek Diinya Miras
Listesine giren Nemrut Dagr Milli Park’'nin UNESCO’nun hazirladigt
Dunya Miras Listesinden cikarilmasi veya ¢ikartilmasinin tartistlmast gibi
sonuglar doguracagi, bunun da tlkemiz turizminin ciddi anlamda prestij ve
gelir kaybina, Milli Parkin, Milli Park olma o6zelligini yitirmesine yol
acabilecegi, Nemrut Dagr Milli Parkinin yapilagmaya agilmasi Adiyaman
glizergahint  kullanarak Nemrut Dagi'ni ziyaret eden turistlerin bundan
béyle Malatya gilizergahini kullanmalarina yol acacagr gibi, Ulkenin ve
Adtyaman’in tanitilmasinda ¢ok biyik bir yer tutan, Kahta icin tarihi ve
turistik bir 6nem arz eden Nemrut Dagi Milli Park’n1 diinyada tartigilir hale
getirecegi, ayrica Kahta’daki turizm isletmelerinin de zarar gdorecegi,
Adtyaman ile 6zdeslesen Nemrut Dagi Milli Parki’'nin zarar gérmesinin
butiin Adryamanliarin oldugu gibi Adiyaman Belediyesinin de menfaatlerini
zedelemesine neden olacagl, hukuka aykiri oldugu ileri surilerek iptali
istenilmektedir.

Kiiltiir ve Tutizm Bakanhginin Savunmasinin Ozeti : Nemrut
Dagi Orenyeri her ne kadar Adiyaman 11 sinirlar icerisinde kaltyorsa da,
Sanlurfa Kultir Varliklarini Koruma Kurulunun 07.10.2011/26  sayili
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kararinda otel yapilmast uygun gorilen "A" bolgesi (... ada ... parsel)
Malatya 1li sinirlart dahilinde, Nemrut Dag1 Milli Park sinurlar igerisinde, 1.
Derece Arkeolojik Sit Alant sinurlart disinda, 2863 sayii Kanunun disinda
kalmakta olup, Kultir ve Turizm Bakanhgi yetki ve gorev alant disinda
kaldig1, Sanlurfa Kultir Varliklarini Koruma Kurulunca alinan kararlar
arasinda ¢eligki bulunmadigy, clinkii otel yapimina iliskin talebin belirli bir
nokta olmaksizin, tesisin genisligi, yiiksekligi, malzemesi ve ne sekilde
olacagi belirtilmeksizin istenildigi, Kurul tarafindan uygun bulunmamasi
tzerine ... ada, ... sayit parsel icerisinde yer alacak sekilde sunuldugu,
ancak parselin biyiik olmast nedeniyle uygun gorilmedigi, bunun tzerine
sinirlart  koordinatlar  olarak gosterilen, tanimli ve Nemrut Dagim
etkilemeyecegine kanaat edilen bir bolgede yapilmasinin uygun gorildigi,
konaklama tesisine iliskin kararlarda UNESCO’nun dogal cevre peyzajt
kriteri gz 6niinde tutuldugu ve konaklama tesisi yer belirlenmesi siirecinde
Nemrut Dagr (Kommagene) Tumdulusi’nin ve Heykellerin yer aldigt Sit
alanindan goérilmeyen “A” bolgesinin uygun oldugu kanaatine varildigy,
bélgede turizm tesis sayisinin fazlalagsmasi, turizm hareketliligini daha da
arttiracagl, 2863 sayilli Yasa’ya uygun oldugu, davanin reddi gerektigi
savunulmaktadur.

Orman ve Su Igleri Bakanliginin Savunmasinin Ozeti :
1/25.000 o6lgekli Nemrut Dagt Milli Parki Uzun Devreli Gelisme Revizyon
Planinin sadece Nemrut Dagi Oren Yeri igin degil tiim Milli Park Alani igin
hazirlandigl, Sanhurfa Kiltir Varliklarini Koruma Bolge Kurulu  karar
dogrultusunda Revizyon Plani onaylanarak yurtrluge girdigi, plan degisikligi
ile 1. Derece Mutlak Koruma (Hassas Bolge) Alanindan 2. derece Koruma
Alant (Stnurlt Kullanim Bolgesine) donustiirillen bir bolge s6z konusu
olmadigr, UNESCO Dinya Miras Listesi ile ilgili olarak belirtildigi
hususlarinda  Kiltiir ve Turizm Bakanhiginin gorevli oldugu, planin
ongorisi diginda plan diginda bir yapilasmanin séz konusu olamadigy,
yaptlan tiim planlarda, korunan alan smurnin  bir butin  olarak
degerlendirildigi, hukuka aykirihk bulunmadigi davanin reddi gerektigi
savunulmaktadir.

Danigtay Tetkik Hakimi : ...

Diisiincesi : Dava konusu edilen 1/25.000 6lgekli Nemrut Dagi
Milli Parki Uzun Devreli Gelisme Revizyon Planinin onaylanmasina iliskin
Orman ve Su Isleri Bakanligi Doga Koruma ve Milli Parklar Genel
Miudirlagintun 21.12.2011 ginld islemi ve bu islemin dayanagint olusturan
Sanlhurfa Kaltir Varliklarini Koruma Bolge Kurulunun 07.10.2011 gunld,
26 sayilt kararinin iptali istemiyle acilan dava nedeniyle yerinde yaptirilan
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kesif ve bilirkisi incelemesi Gzerine diizenlenen rapor ile dosyada yer alan
bilgi ve belgelerin birlikte degerlendirilmesinden; 6zellikle Nemrut Dagt
Tumiulist i¢in Nemrut Dagi Milli Parki sinirlart olarak kabul edilen
Tampon Bolge (Buffer Zone) — Koruma Bandina fiziki/insai midahale
yolunu a¢mast nedeniyle UNESCO Diunya Miras Listesine alinma kriterleri
ile gelismesi; Essiz cografya lizerindeki tarihsel gegmisi dikkate alan bir sit
butinliginin FEtkilesim Gegis Alani yoluyla tesis edilmesi siirecinde
tarihsel-kiltarel butunlige gereken 6zenin gosterilmemesi suretiyle 2863
sayih Kiltir ve Tabiat Varliklarini Koruma Kanunu ve ilgili mevzuatin
ongordigi koruma amacina aykirt olmast; Insaat ve ulasim baglantisi
yapimuna iliskin kosul ve kisitlamalart ortadan kaldirmak suretiyle dogal
butinligi bozmast; Milli Parklar mevzuatinin getirdigi tanim, nitelik ve
kisitlamalar c¢ercevesinde Uzun Devreli Gelisme Plani, Yonetim Plani,
Nazim Imar Plani, Uygulama Imar Plant ve Mimari Proje onay1 biciminde
izlenmesi gereken plan-proje hiyerarsisi siirecini olusturmamasi nedeniyle
2873 sayilt Milli Parklar Kanunu’nu ve ilgili mevzuatin gereklerine aykirilik
tasimast; Otel yatiriminin bir noktaya yonlendirmesi, Milli Park iginde
yasayan yerel halkin ekonomik ve sosyal olarak kalkindirlmasina dair plan
vizyonu ve mevzuat hedefleriyle Ortismemesi, kamu yarar icerigi
tastmamast ve adil olmamasi; Gerek yore halkinin kalkindirilmast hedefli
sektorlerin gelistirilmesi ve gerekse turizm amach taleplerin karsilanmasi
icin Nemrut Milli Parki butininde gerceklestirilecek olan konaklama
tesislerine (otel, motel, butik otel vb.) iliskin lokasyon, kapasite, yerel
mimari 6zellik, konaklama tesislerinin 6lgegi ve tird, yapilasma bigimi
(cephe genisligi, yapilasma yogunlugu, buyiklik, gabari vb.) acilardan
getirilen her tirlti kisitlama ve yonlendirmenin ortadan kaldirilmasi, Plan
Hikmt ile getirilen ulasim diizenlemesinin (kademelenmesinin) plan
tzerindeki mekansal karsiliginin (gésteriminin) bulunmamast; Alanin dogal
ve kalttrel varlik-kaynak degerlerinin bitincil olarak korunmasi, ulasim ve
gezi glzergahlari, hizmet ve tanitim olanaklart vb. hususlarda gereksinim
duyuldugu bilimsel gerekgeleri ile ortaya konulan herhangi bir yeni oneri
getirmemesi; Kurum gorislerinin @ “Plan  Hiktmleri’ne eklenmemest,
dolayistyla Kurum gorislerine sadece bir prosedir olarak yer verilmis
olmast; Izinsiz ve plan dist uygulamalari yasallastiracak degisikliklerin Plan
Hiktimleri haline getirilmek suretiyle izinsiz yapilan uygulamalara hukuki
gecerlik kazandirilmast; ... ada ... parsel (A) boélgesine “O” notasyonu
getirilmesine karsthk bu alanin Sinirli Kullanima Izin Verilen Bolge (2.
Derece Koruma Alani) olmasi nedeniyle otel yapimina iliskin Plan
Hiktimleri ile getirilen diizenlemelerin teknik olarak dava konusu
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tasinmazin bulundugu boélgeyi kapsamamast; Plan Revizyonunun mekansal
gosterimleri ile Plan Hiukiimleri arasinda tutarsizlik bulunmasi; Parsel
olcegindeki yapilasma talebini karsilamaya yonelik olmasi karsisinda, ulusal
ve evrensel koruma ilkelerine, sehircilik biliminin gereklerine, planlama
esaslarina ve bu nedenle kamu yarart ile hukuka uyarlik gérilmediginden
Iptali gerektigi diisiiniilmektedir.

Danistay Savcist : ...

Diistiincesi : Dava, 1/25.000 6l¢ekli Nemrut Dagt Milli Parki Uzun
Devreli Gelisme Revizyon Planinin 2873 sayili Milli Parklar Kanununun 4.
maddesi uyarinca onaylanmasina iliskin Orman ve Su Isleri Bakanhgt Doga
Koruma ve Milli Parklar Genel Mudurligintn 21.12.2011 ginli islemi ve
bu islemin dayanagini olusturan Sanlurfa Kaltir Varliklarini Koruma Bélge
Kurulunun 07.10.2011 gtnli, 26 sayili kararinin iptali istemiyle agilmistir.

Usule iliskin itirazlar yerinde goriilmemistir.

Danistay Altinct Dairesi'nce yerinde yaptiridan kesif ve bilirkisi
incelemesi sonucu dizenlenen raporla dosyadaki bilgi ve belgelerin
degerlendirilmesinden; dava konusu islemlerle hazineye ait ... ada, ... parsel
sayilt tasinmaz igerisinde kalan alanda konaklama tesisi yapilmasina karar
verildigi, UNESCO Diinya Miras Listesinde yer alan Nemrut Dag1
Tamilist i¢in Nemrut Dagi Milli Park: sinirlari olarak kabul edilen
Tampon Bolge (Buffer Zone) — Koruma Bandinda séz konusu olacak
herhangi bir insai-fiziki midahalenin, UNESCO Diinya Miras listesine
alinma kriterleri ile gelistigi; islemlerin insaat ve ulagim baglantist yapimina
iliskin kosul ve kisitlamalari ortadan kaldirmak suretiyle dogal butinligin
bozulmasina sebep oldugu; bélgede yapilacak konaklama tesisinin, Nemrut
Tumilisi’nin iginde yer aldigt cografyanin sit alani niteligi ve Milli Park
ozellikleri dikkate alindiginda “birbirini gérmese ve géremese” dahi dogal
ve kilttrel varlik-kaynak degerlerinin butinligi dikkate alinarak korunmast
gerektigi; alanda otel yapimi i¢in tahsise iliskin talebin Nemrut Dagr Milli
Parki Uzun Devreli Gelisme Plant kosullari kapsaminda miimkiin
gorilmediginin yetkili birimlerce belirtilmesi ile baslatilan Uzun Devreli
Gelisme Plant Revizyonunun gerekgesinin 6zel bir yatirimi hedefleyerek,
Milli Parklar Yonetmeligi ile tanimlanan “kaynak koruma” ve “butunlik”
ilkesinin dikkate alinmadigy; yapilan degisiklikle 6ncelikle yerlesim yerleri
olmak tzere Mutlak Koruma Alant disindaki alanlarda konaklama tesisleri
(otel, motel, butik otel vb.) yapilabilecegi hitkmii ile 1/25.000 6lgekli Uzun
Devreli Gelisme Planinin mekansal referanslarinin degistirildigi ve Milli
Park bitint icinde konaklama tesislerinin yapiminin, planin mekan
oryantasyonu disinda da olanakli hale geldigi, 4.3.4 no.lu Plan Hikmiinde
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yer alan otel yapimina iliskin kosullarin kaldirilarak herhangi bir yapilasma
kisitlamasinin getirilmemesinin, “4.3.2. Yapilasma Kosullar” baghikli “Milli
Park’in planlama ve koruma hedeflerine aykiri, biyolojik varliklar ve sosyo-
kultiirel yapiya zarar verecek yapilasmaya gidilemez.” hikmu ile gelistigi;
parsel Olgegindeki bir yatiim kararinin uygulamaya konmasiyla plan
politikalarindaki tutarhligin  bozulmasina ve alan bitintinde benzer
konaklama tesislerinin yapilabilmesine olanak saglandigs; otel yatiriminin bir
noktaya yonlendirmesinin, Milli Park icinde yasayan yerel halkin ekonomik
ve sosyal olarak kalkindirilmasina dair plan vizyonu ve mevzuat hedefleriyle
ortismedigi, kamu yarari igerigi tagimadigy; plan hiikmi ile getirilen ulasim
dizenlemesinin (kademelenmesinin) plan tizerindeki mekansal karsiliginin
(g6steriminin) bulunmadigy; planin, alanin dogal ve kultiirel varlik-kaynak
degerlerinin butiinctl olarak korunmasi, ulasim ve gezi glizergahlari, hizmet
ve tanutim olanaklari vb. hususlarda gereksinim duydugu bilimsel gerekgeleri
ile ortaya konulan herhangi bir yeni 6neri getirmedigi; kurum gorislerine
sadece bir prosediir olarak yer verildigi; izinsiz ve plan dist uygulamalarin
Plan Hukiimleri haline getirilmek suretiyle izinsiz yapilan uygulamalara
hukuki gecerlik kazandirildigy; ... ada ... parsel (A) bolgesine “O”
notasyonu getirilmesine karsiltk bu alanin Sinirli Kullanima Izin Verilen
Bolge (2. Derece Koruma Alani) olmasi nedeniyle otel yapimina iliskin Plan
Hiktimleri ile getirilen diizenlemelerin teknik olarak dava konusu
tasinmazin bulundugu bolgeyi kapsamadigl, Plan Revizyonunun mekansal
gosterimleri ile Plan Hiukimleri arasinda tutarsizhk  bulundugu
anlasildigindan, dava konusu islemlerin ulusal ve uluslararast koruma
ilkelerine, planlama esaslarina, sehircilik ilkelerine, kamu yararina ve hukuka
uyarlik bulunmadig sonucuna varimistir.

Aciklanan nedenletle, 1/25.000 6l¢cekli Nemrut Dagi Milli Parki
Uzun Devreli Gelisme Revizyon Planinin onaylanmasina iliskin Orman ve
Su Isleri Bakanligi Doga Koruma ve Milli Parklar Genel Midiirligiiniin
21.12.2011 gunli islemi ve bu islemin dayanagint olusturan Sanlhurfa Kiltiir
Varliklarint Koruma Bélge Kurulunun 07.10.2011 gtinli, 26 sayili kararinin
iptaline karar verilmesinin uygun olacagi dustinilmektedir

TURK MILLETI ADINA
Karar veren Danistay Altinct Dairesince  Tetkik Hakiminin
actklamalari  dinlendikten ve dosya incelendikten sonra isin geregi
gorusuldi:
Usule iliskin itirazlar yerinde gorilmeyerek isin esasina gegildi.
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Dava, 1/25.000 olgekli Nemrut Dagi Milli Parki Uzun Devreli
Gelisme Revizyon Planinin 2873 sayili Milli Parklar Kanununun 4. maddesi
uyarinca onaylanmasina iliskin Orman ve Su Isleri Bakanligt Doga Koruma
ve Milli Parklar Genel Mudurlagintn 21.12.2011 gtnli islemi ve bu islemin
dayanagini  olusturan Sanlurfa Kaltir Varliklarini  Koruma  Bolge
Kurulunun 07.10.2011 gtinlii, 26 sayili kararinin iptali istemiyle agilmustr.

Anayasa’nin 63. maddesi Devleti; tarih, kilttr ve tabiat varliklarinin
ve degerlerinin korunmasint saglamak ve bu amagcla destekleyici ve tesvik
edici tedbirleri almakla gérevlendirmistir.

Anayasanin bu kuralini yasama gecirmek tizere; yurdumuzdaki milli
ve milletlerarast diizeyde degerlere sahip milli park, tabiat parki, tabiat anit1
ve tabiatt koruma alanlarinin secilip belitlenmesi, 6zellik ve karakterleri
bozulmadan korunmasi, gelistirilmesi ve yonetilmesine iliskin esaslari
dizenlemek amaciyla 11.08.1983 giinli, 18132 sayili Resmi Gazetede
yayimlanan 2873 sayilt Milli Parklar Kanunu yurtrlige konulmustur.

2873 sayill Yasa’nin 2. maddesinde; Yasa kapsamindaki koruma
stattlerinin hangi 6zellikteki tabiat pargalari igin uygulanacagi belirlenmis ve
bu kapsamda anilan maddenin (a) bendinde "Milli park", bilimsel ve estetik
bakimdan, milli ve milletlerarast ender bulunan tabii ve kiltturel kaynak ve
degetleriyle koruma, dinlenme ve turizm alanlarina sahip tabiat parcalar
olarak tanimlanmistir.

648 sayih Kanun Hikminde Kararnamenin 33. maddesiyle
degistirilen Yasanin 3. maddesinde: "Orman ve Su Isleri Bakanliginca milli
park karakterine sahip oldugu tespit edilen alanlar, Milli Savunma
Bakanliginin olumlu gbrist, Enerji ve Tabil Kaynaklar Bakanligi ve Kiltiir
ve Turizm Bakanlgy ile diger ilgili bakanliklarin goriist de alinarak Cevre ve
Sehircilik Bakanliginin teklifi tizerine Bakanlar Kurulu karar ile milli park
olarak belitlenir." kuralina yer verilmistir.

2873 sayili Yasa’nin Planlama baslikli 4. maddesinin 1. fikrasinda ise:
"Bu Kanun hitkiimlerine gére milli park olarak belirlenen yerlerin 6zellik ve
nitelikleri  g6zontinde tutularak, koruma ve kullanma amagclarim
gerceklestirmek tizere, kurulus, gelistirme ve isletilmelerini kapsayan gelisme
plany, ilgili bakanliklarin olumlu goérisleri ve gerektiginde fiili katkilariyla,
Orman ve Su Isleri Bakanliginca hazirlanir ve yirirliige konur." kuralt
getirilmistir.

Anayasa’nin 63. maddesinin yasama gecirildigi baska bir alan ise
23.07.1983 gunli, 18113 sayii Resmi Gazetede yayimlanan 2863 sayili
Kiltir ve Tabiat Varliklarini Koruma Kanunu ile yapilan dizenlemelerdir.
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Bu Yasa, korunmast gerekli tasinir ve taginmaz kiltir ve tabiat
varliklart ile ilgili tanumlart belitlemeyi, yapilacak islem ve faaliyetleri
dizenlemeyi, bu konuda gerekli ilke ve uygulama kararlarini alacak teskilatin
kurulus ve gorevlerini tespit etmeyi hedeflemekte; korunmast gerekli tasinir
ve tasinmaz kiltir ve tabiat varliklar ile ilgili hususlart ve bunlarla ilgili
gercek ve tuzelkisilerin gorev ve sorumluluklarint belirlemektedir.

2863 sayill Yasa’ya gore: "Kiltur varhiklar"; tarih 6ncesi ve tarihi
devirlere ait bilim, kiltir, din ve glizel sanatlarla ilgili bulunan veya tarih
Oncesi ya da tarihi devirlerde sosyal yasama konu olmus bilimsel ve kiltirel
acidan Ozgiin deger tastyan yer ustiinde, yer altinda veya su altindaki butiin
tastnir ve tasinmaz varliklarini; "Sit"; tarih 6ncesinden ginimiize kadar
gelen cesitli medeniyetlerin  Grtini  olup, yasadiklari devitlerin  sosyal,
ekonomik, mimari ve benzeri 6zelliklerini yansitan kent ve kent kalintilari,
kiltir varliklarinin yogun olarak bulundugu sosyal yasama konu olmus veya
onemli tarihi hadiselerin cereyan ettigi yerler ve tespiti yapilmis tabiat
Ozellikleri ile korunmast gerekli alanlar; "Koruma"; ve "Korunma",
tasinmaz  kultir ve tabiat varliklarinda muhafaza, bakim, onarim,
restorasyon, fonksiyon degistirme islemleri; taginir kultir varliklarinda ise
muhafaza, bakim, onarim ve restorasyon islerini; "Korunma alani";
tasinmaz kaltlr ve tabiat varliklarinin muhafazalart veya tarihi gevre iginde
korunmalarinda etkinlik tasiyan korunmast zorunlu olan alant ifade
etmektedir.

Yasa’nin 8. maddesi; kiltir ve tabiat varliklarina yonelik olarak
verilen gorev ve vyetkilerin belirlenip, bunlarn kullanilmasini  kurala
baglamaktadir. Bu maddeye gore: "Yedinci maddeye gore tescil edilen
korunmasi gerekli kiltiir ve tabiat varliklarinin korunma alanlarinin tesbiti
ve bu alanlar icinde insaat ve tesisat yapilip yapilamayacagt konusunda karar
alma yetkisi Koruma Kurullarina aittit" ve 9. maddesine gore de: "Koruma
Yiksek Kurulunun ilke kararlar cergevesinde koruma bélge kurullarinca
alinan kararlara aykirt olarak, korunmast gerekli tasinmaz kilttr ve tabiat
varliklart ve koruma alanlar ile sit alanlarinda insal ve fiziki midahalede
bulunulamaz, bunlar yeniden kullanima agilamaz veya kullanimlari
degistirilemez." kurallari yer almaktadir.

Tarih, kultir ve tabiat wvarliklari ile degerlerinin  korunmast
konusunda uluslararasi alanda da duzenlemeler yapilmustir. Bu kapsamda,
uluslararast sozlesmelerin i¢ hukuka yansi(tul)mast tzerinde durulmast
gerekmektedir:
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Anayasanin 90. maddesinde: "Turkiye Cumbhuriyeti adina yabanct
devletlerle ve milletlerarast  kuruluglarla  yapilacak  andlasmalarin
onaylanmasi, Turkiye Buytk Millet Meclisinin onaylamayt bir kanunla
uygun bulmasina bagldur.

Ekonomik, ticari veya teknik iliskileri dizenleyen ve stresi bir yilt
asmayan andlagmalar, Devlet Maliyesi bakimindan bir yiiklenme
getirmemek, kisi hallerine ve Turklerin yabanct memleketlerdeki miilkiyet
haklarina dokunmamak sartiyla, yayimlanma ile yurtrlige konabilir. Bu
takdirde bu andlagmalar, yayimlarindan baslayarak iki ay icinde Turkiye
Buytk Millet Meclisinin bilgisine sunulur.

Milletlerarast bir andlasmaya dayanan uygulama andlasmalar ile
kanunun verdigi yetkiye dayanilarak yapian ekonomik, ticari, teknik veya
idari andlagmalarin Tiurkiye Buytk Millet Meclisince uygun bulunmast
zorunlugu yoktur; ancak, bu fikraya gére yapilan ekonomik, ticari veya 6zel
kisilerin haklarint ilgilendiren andlasmalar, yayimlanmadan yurirlige
konulamaz.

Tuark kanunlarina degisiklik getiren her tirli andlagsmalarin
yapilmasinda birinci fikra hitkmii uygulanir.

Usultine gore yurirlige konulmus Milletlerarast andlagmalar kanun
hikmundedir. Bunlar hakkinda Anayasaya aykirihk iddiast ile Anayasa
Mahkemesine basvurulamaz. (Ek cimle: 07/05/2004 - 5170 S.K./7.mad)
Usultine gore yurirliige konulmus temel hak ve o6zgirliklere iliskin
milletlerarast andlasmalarla kanunlarin ayni konuda farkl hitkiimler icermesi
nedeniyle c¢tkabilecek uyusmazliklarda milletlerarast andlasma hiktamleri
esas alinir." kurallarina yer verilmistir.

244 sayili Milletlerarast Andlagmalarin Yapimasi, Yurirligi Ve
Yayinlanmast Ile Bazi Andlasmalarin Yapilmasi Icin Bakanlar Kuruluna
Yetki Verilmesi Hakkinda Kanunun "Onaylamanin uygun bulunmast
kanunu" baslikli 2. maddesinin 1. fikrasina gore; milletlerarast andlagsmalari
onaylama veya bu andlasmalara katilma, onaylama veya katilmanin bir
kanunla uygun bulunmasina bagldir.

Yasanin "Onaylama ve sair tasarruflar” baslikli 3. maddesinin 1.
fikrasinda ise: "Milletlerarast andlasmalarin onaylanmast, bunlara katilma,
bunlarin feshini ihbar etmemek suretiyle yurtrlik siiresini uzatma, Turkiye
Cumbhuriyetini baglayan bir Milletlerarast Andlasmanin belli hikiimlerinin
yurirlige konulmast igin gerekli bildirileri yapma, milletlerarast
andlagsmalarin  uygulama alaninin  degistigini  tespit etme, bunlarin
htkimlerinin uygulanmasini durdurma ve bunlart sona erdirme, Bakanlar
Kurulu kararnamesiyle olur.
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Onaylama veya katilma konusu olan milletlerarast andlasmanin
Tirkce metni ile andlasmada muteber oldugu belirtilen dil veya dillerden
biri ile yazilmis metni, yukardaki fikrada s6z konusu kararnameye ekli olarak
Resmi Gazetede yayinlanir." kuralt getirilmistir.

Tim insanligin ortak mirast kabul edilen ve dogal ve kiltirel
varliklarin korunarak yasatilmasi ve gelecek kugsaklara aktarilmasi amaciyla
Birlesmis Milletler Egitim, Bilim ve Kiiltiir Orgiitii (UNESCO) tarafindan
hazirlanan “Diinya Kilttrel ve Dogal Mirasin Korunmast S6zlesmesi” 1972
yilinda Paris’te gerceklestirilen toplantida kabul edilmistir.

Igerigi aktarilan anayasal ve yasal gercevede; Diinya Kiiltiirel ve
Dogal Mirasinin Korunmasma Dair Sozlesmesine katilmanin  uygun
bulunmast 2658 sayili kanun ile kabul edilmis ve bu kapsamda Miletleraras:
Sozlesme olarak 244 sayili Yasanin 3. maddesine gore Bakanlar Kurulunun
23.05.1982 gtnli, 8/4788 sayili karari ile onaylanip Resmi Gazetenin
14.02.1983 gunli, 17959 sayilt niishasinda yayimlanarak yurtrlige girmistir.

Anilan Sozlesmenin yurarliige girmesinden kisa siire sonra, ig
hukukta Anayasa ile 2863 ve 2873 sayili Yasalar yurtrlige girmis ve
yasalarin  O6ngordigu idari  diizenlemeler de yapilmus ve uluslararast
sozlesmeyle getirilen ilke ve kurallar ile tstlenilen yikiimltluklerin karsilig
ulusal mevzuattaki diizenlemeler ile butunlik olusturulmustur.

16.11.1972 tarihli Diinya Kiltirel ve Dogal Mirasinin Korunmasina
Dair Sézlesmesinin ilk maddesinde Anutlar, Yap: Topluluklart ve Sitler
tanimlanmis; ikinci maddesinde "dogal miras" sayilacak esetler sayilmis ve
tciinct maddede, bunlari kendi topraklari tizerinde bulunan ¢esitli varliklart
saptayip belirlemek, Sozlesmeye taraf olan her devlete ait bir sorumluluk
olarak verilmistir.

Sozlesmenin Kiltirel ve Dogal Mirasin Ulusal ve Uluslararasi
Korunmasina iliskin dizenlemeler dort, bes, altt ve yedinci maddelerden
olusan ikinci béluminde yer almis; Dunya Kiltirel Ve Dogal Mirasinin
Korunmast Icin Hikiimetler arasi Komite 8-14. maddeler arasindaki
Gctincti bolimde; Sozlesmenin sonraki boliimlerinde ise Diinya Kilttrel ve
Dogal Mirasint Koruma Fonu, Uluslararast Yardimin Kosullart ve
Diizenlenmesi, Egitim Programlari, Raporlar ve Son Hikimler basliklart
altinda dizenlemeler bulunmaktadir.

Uluslararast 6nem tagimast nedeniyle koru(n)maya deger dogal
olusumlara, anitlara ve sitlere “Diinya Mirast” statiisi  taninmaktadir.
Tanima sureci, Sozlesmeye taraf olan tUye devletlerin UNESCO’ya
basvurusuyla baslamakta, Uluslararast Anitlar ve Sitler Konseyi ICOMOS)
ve Uluslararast Dogayt ve Dogal Kaynaklart Koruma Birligi (IUCN)
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uzmanlari tarafindan degerlendirilmekte ve belirlenen aday varliklar Diinya
Miras Komitesinin karari dogrultusunda UNESCO Diunya Miras Listesine
girerek tamamlanmaktadur.

UNESCO Ddunya Miras Listesine giren tlkemizdeki varliklar
yoniinden; ulusal mevzuatin yant sira katihm ve onay islemi yapilarak ulusal
mevzuat ile butinlik olusturan Kiiltiirel ve Dogal Mirasin Korunmasi
Sozlesmesine uygun olarak hareket edilmesi gerekmektedir. Bu hukuki
gercevede; uyusmazligin incelemesi yapilmustir.

Davall Kiltir ve Turizm Bakanhg Kiltir Varliklart ve Mizeler
Genel Mudirluginin resmi internet sitesindeki “Diinya Miras Listesi"
konusundaki agiklamalara gore; Bir alanin Diinya Miras Listesi'ne dahil
edilebilmesi i¢in Dinya Miras Komitesi tarafindan belirlenen olaganiisti
evrensel degerini Olcen altt kiltirel ve dort dogal kriterden en az birini
karsilamast gerekmekte olup, bu kriterler:

I- Insanin yaratict dehasinin st diizeyde bir temsilcisi olmast,

II- Diinyanin bir kiltiir bolgesinde veya bir donemde mimarlik veya
teknoloji, anitsal sanatlar, kent planlama veya peyzaj tasarimit alanlarinda
onemli gelismelere iliskin insani deger alisverislerine taniklik etmesi,

III- Yasayan veya yok olan bir kiiltiir geleneginin veya uygarligin
istisnai, ender rastlanan bir temsilcisi olmast,

IV- Insanlik tarihinin 6nemli bir asamasini veya asamalarint
gOsteren bir yapi tipinin, mimari veya teknolojik bitiiniin veya peyzajin
istisnai bir 6rnegi olmast,

V- Ozellikle geri doniilmez bir degisimin etkisi altinda hassaslasmis
olan cevre ile insan etkilesiminin veya bir kilturun/kultirlerin temsilcisi
olan, geleneksel insan yerlesimi, arazi kullanimi veya deniz kullaniminin
istisnai bir 6rnegi olmast,

VI- Istisnai evrensel énem tasiyan sanatsal veya edebi esetler,
inanclar, fikirler, yasayan gelenckler ve olaylarla dogrudan veya dolayl
olarak ilgili olmast (Komite bu kriterin tercihen diger kriterler ile birlikte
kullanilmast gerektigini kabul etmektedir.),

VII- Ustiin dogal gériingelere veya essiz dogal giizelliklere ve estetik
oneme sahip alanlari icermest,

VIII- Yasamin kaydi, yer sekillerinin olusumunda devam eden
onemli jeolojik siirecler veya 6nemli jeomorfik veya fizyografik 6zellikler
dahil diinya tarihinin 6nemli asamalarini temsil eden istisnai Grnekler
olmasi,
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IX- Kara, tath su, kiy1 ve deniz ekosistemleri ve hayvan ve bitki
topluluklarinin evrim ve gelisiminde devam eden Onemli ekolojik ve
biyolojik siiregleri sunan istisnai 6rnekler olmast,

X- Bilim veya koruma agisindan istisnai evrensel degere sahip
tehlike altindaki tirleri iceren yerler de dahil, biyolojik gesitliligin yerinde
korunmasi i¢in en 6nemli ve dikkat ¢eken dogal habitatlar1 icermesidir.

UNESCO Diinya Miras Listesine tilkemizden 11 adet varlik yer
almaktadir. Kiiltiirel olarak: Istanbul'un Tarihi Alanlart (1985), Divrigi Ulu
Camii ve Dartssifast (Sivas-1985), Hattusas (Bogazkdy)-Hitit Baskenti
(Corum-1986), Nemrut Dagr (Adiyaman-Kahta-1987), Xanthos-Letoon
(Antalya-Mugla-1988),

Safranbolu Sehri (Karabtik-1994), Truva Antik Kenti (Canakkale-
1998),

Edirne Selimiye Camii ve Killiyesi (Edirne-2011), Catalhoytik
Neolitik Kenti (Konya-2012); Hem kiltiirel, hem dogal miras olarak:

Goreme Milli Parki ve Kapadokya (Nevsehir-1985), Pamukkale-
Hierapolis (Denizli-1988).

Tasinmaz Kiltiir ve Tabiat Varliklari Yiksek Kurulu 13.03.1986
gunlt, 2036 sayili karart ile Adiyaman Ili, Kahta Tlcesi, Nemrut Dag ve
yakin ¢evresindeki Kocahisar Koytndeki Yeni Kale’nin, Karadut
Koyundeki Nemrut Dagr Tumilistntn, Kocahisar Koyt Eski Kahta
Koytndeki Eski Kale'nin (Arsemia) tescil edilerek, koruma alanlari
belitlenmis ve Nemrut Dagi 1. Derece Sit Alant sinutlarina ait 1/25.000
Olgekli paftanin ise Adana Kiltiir ve Tabiat Varliklarint Koruma Kurulunun
08.10.2001 giinld, 4365 sayilt karari ile kabul edilmistir.

Davali idarelerden Kiltir ve Turizm Bakanligr tarafindan 1987
yilinda yapilan calisma Uzerine Sozlesme tarafi olarak ilkemizce yapilan
basvuru tzerine; Nemrut Dagi Tumilast “Mimarlik ve heykeltraslik
alaninda Pers, Helenistik ve Anadolu geleneklerinin bitlestirerek sergilendigi
mitkemmel bir 6rnek olusu, kompleks tasarimi ve devasa Slcegi ile antik
dinyada esi olmayan bir proje olusturmasi, o ¢agda esi olmayan yiiksek bir
insaat teknigi kullanilmis olmasi” nedenleriyle Dunya Miras Komitesinin I,
III ve IV nolu kriterlerini saglamis oldugu icin Dunya Miras Listesine,
ICOMOS tarafindan 1987 vyilinda tavsiye edilmis ve Nemrut Dagi
Tamilisi UNESCO Diinya Miras Listesine alinmis; daha sonra da
07.10.1988 tarihinde de Milli Park olarak ilan edilmistir. Nemrut Dagi Milli
Parkinin ana kaynak degerini, Nemrut Dagindaki kiltirel ve arkeolojik
kalintilar olusturmaktadir.
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Nemrut Daginin Diinya Miras Listesinde yapilan kisa tanimi:
"Biiyiik Iskender’in imparatorlugunun yikilmasindan sonra Suriye’nin ve
Firat nehrinin kuzeyinde kurulmus olan Kommagene’nin hiikiimdart 1.
Antiochusun (MO 69D34) anit mezart Helenistik dénemin en iddialt
yapilarindandir. Mabedin ¢ok kiltirliligt, krallarinin Gnli Yunan ve Pers
atalarina  kadar wulasan soy seceresi, kraliyetin ikili kdltirinin
gostergeleridir." seklinde yapilmustir.

Nemrut Dagr Milli Parkinin Diinya Miras Alani 6nerisindeki I, III
ve IV nolu kriterlere ait 6zellikleri su sekilde tanimlamistir:

"Kriter I: Kommageneli I. Antiochos'urt mezar1 benzersiz bir
sanatsal eserdir. Nemrut Dag1 dogal ¢evre peyzajiyla Helenistik donemin en
buyiik trinlerindendir (bazi tag bloklarin agirligt 9 tona ulagsmaktadir).

Kriter III: Nemrut Dagr mezari veya hierothesionu Kommagene
uygarliginin  essiz tam@idir. Burada 1. Antiochos, babasi Mithridates
tarafindan Darius'un, annesi Laodice tarafindan da Iskender'in soyundan
geliyor seklinde temsil edilmistir. Bu yari-efsane atalar soyu, hanedanin hem
batt hem de dogunun giiciinden bagimsiz olma tutkusunu géstermektedir.

Kriter IV: Nemrut Dagi Tumdultsi, Karakus ve Eski Kahta
mezarlarina nazaran daha da c¢ok, 6zgiin bir panteonun genis fikirli ¢ok
kultarlaligt araciligiyla 6nemli bir tarihi doénemi bize gostermektedir.
Zeus'un Oromasdes (Iran tanrist Ahuramazda) ile, ve Herakles'in Artagnes
(Iran  tanrist Verathragna) ile Ozdeslestirilmesi sanatsal esdegerini
heykellerde ve rolyeflerdeki Yunan, Pers ve Anadolu estetiginin bu
karisiminda bulmaktadir."

Dosyanin incelenmesinden, Diinya Miras Alani olan Nemrut Dag1
Milli Parkina yonelik hazirlanan ve 27.06.2002 giinii onaylanarak yurtrlige
giren 1/25.000 6lgekli Nemrut Dagi Milli Parki Uzun Devreli Gelisme
Planinin, plan hikimleri ve plan kararlarinda yapilmak istenilen
degisikliklere iliskin olarak Sanlmurfa Kdaltir Varliklarini Koruma Bolge
Kurulunun dava konusu 07.10.2011 gunli, 26 sayii kararinda; Malatya
Valiligi Ozel Kalem Midiirliigiiniin 04.10.2011 giinlii, 10621 sayili yazist,
Kultir ve Turizm Bakanhg: Kualtir Varliklart ve Miuzeler Genel
Miudirlaginin 09.08.2011 gunld, 166721 sayilt yazisi, Sanlhurfa Kiltir
Varliklarint Koruma Bélge Kurulunun 24.03.2011 gtinlt, 1445 sayil karar,
06.05.2011 gtinlt, 1487 sayilt karari, 21.07.2011 giinld, 1569 sayili karart ve
30.09.2011 gunli, 19 sayilt kararinin birlikte degerlendirilmesi sonucunda:
"Topografik yap: incelendiginde A bélgesinin Nemrut Dagr (Kommagene)
Tumildsinin ve Heykellerin yer aldigt Sit alanindan goriilmedigi ve bu
alant go6rmedigi; Planlama statistit bakimindan A bélgesinin:  plan
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muellifinin uygun gérdigi ve Kurulumuzun 30.09.2011 tarih ve 19 sayilt
kararinda olumlu goris bildirdigi (B) bolgesinden farkli olmadigy; (A)
bolgesinin Nemrut Dagr Arkeolojik Sit Alani ve Etkilesim Gegis Bolgesi
Alani disinda kaldigi anlasildigindan; karar eki krokide koordinatlari ile
isaretlenen (A) bolgesi sinirlart igerisinde kalan alanda Uzun Devreli
Gelisim Planinin diger hiikiimlerine uyulmast kaydiyla Konaklama Tesisi
(otel, motel, butik otel vb.) yapilmasinda 2863 sayili Yasa ve ilgili mevzuat
bakimindan herhangi bir sakinca olmadigina iliskin" goris verildigi, bu
goruse dayanilarak hazirlanan 1/25.000 6lgekli Nemrut Dagr Milli Parks
Uzun Devreli Gelisme Revizyon Planinin davali Orman ve Su Isleri
Bakanligi tarafindan 2873 sayii Yasanin 4. maddesi uyarinca 21.12.2011
ginii onaylanarak yurirlige girmesi Uzerine, hem bu planin hem de
dayanagt olan Sanlurfa Kdaltir Varliklarini Koruma Boélge Kurulunun
07.10.2011 gtinli, 26 sayih kararinin iptali istemiyle gortlen davanin acildig
anlasilmaktadir.

Dava dilekgesinde ileri strilen hususlar, davali idareler tarafindan
yapilan savunmalar ile uyusmazligin teknik yonii dikkate alinarak Uye ...'un
niyabeti altinda yerinde kesif ve bilirkisi incelemesi yaptirilmasina karar
verilmistir.

Uyusmazlik konusu Nemrut Dagi Milli Parkinin kaynak degerlerinin
Dunya Miras Listesi stattsiinde bulunmasi ve konunun 6nemi gz 6niinde
tutularak Yildiz Teknik Universitesi Mimarlik Fakiiltesi Sehir ve Bolge
Planlama Bolimiinden Prof. Dr. ..., Dokuz Eyliil Universitesi Mimarlik
Fakdltesi Sehir ve Bolge Planlama Bolimiinden Prof. Dr. ... ile Akdeniz
Universitesi Edebiyat Fakiiltesi Arkeoloji Béliimiinden Prof. Dr. ... re'sen
bilirkisi olarak secilerek yerinde kesif gerceklestirilmis, bilirkisilerden;

2873 sayilt Milli Parklar Kanunu’nun 4. maddesinde ifade edilen,
milli park olarak belitlenen yerlerin 6zellik ve nitelikleri g6z 6ntinde
tutularak, koruma ve kullanma amaclarini gerceklestirmek tzere, kurulus,
gelistirme ve isletilmelerini kapsayan gelisme planinin, Yasa’nin 14
maddesinde yasaklanan faaliyetler kapsamindaki Genel ve Ozel haller olarak
saytlan Temel Ilkeler ve Esaslar dogrultusunda hazirlanmast gerektiginden;

Uyusmazlik konusu alanda:

1- Dava konusu Uzun Devreli Gelisme Plant Revizyonunun bu ilke
ve esaslar dogrultusunda yapilip yapilmadiginin tespit edilmesi,

2- UNESCO Diinya Miras Listesinde yer alan Nemrut Dagi
Tumilisi'nin ve Heykellerin yer aldigt arkeolojik sit alani, bu alanin milli
park butiind ile karsilikli etkilesimi de bitlikte ele alindiginda;
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Uzun Devreli Gelisme Plant Revizyonuna esas olusturan Sanlurfa
Kiltir Varliklarini Koruma Bolge Kurulu tarafindan alinan, planlama
statlisti bakimindan A bolgesi sinurlar icinde kalan alanda Konaklama Tesisi
(otel, motel, butik otel vb.) yapilmasint uygun bulan kararin;

a) UNESCO Diinya Miras Listesine alinma sartlar1 ile celisip
celismedigi,

b) 2863 sayili Kiiltiir ve Tabiat Varliklarini Koruma Kanunu ve Tlke
Kararlarinin  6ngoérdigt  koruma amacina  aykirt  bir  yon  tastyip
tasimadiginin,

Tespit edilerek yasadaki yasaklama ve ilkeler ile planlama esaslarina
uygun olarak hazirlanip hazirlanmadiginin,

Incelenmesi istenilmis ve diizenlenen Bilirkisi Raporunda konu ti¢
baslik altinda ve asagidaki icerikle ele alinmigtir:

1. Dava Konusu Alana Tliskin Yasal Cerceve ve Temel Belirleyiciler

1.a. UNESCO Diinya Miras Listest
1.b. 2873 Sayilt Milli Parklar Kanunu
1.c. 2863 Sayilt Kaltiir ve Tabiat Varliklarini Koruma Kanunu
2. UNESCO Diinya Miras Listesinde Yer Alan Nemrut Dagi
Tumilust’nin ve
Heykellerin Yer Aldigi Arkeolojik Sit Alaninin, Milli Park Bitunt
ile Etkilesimi
2.a. UNESCO Diinya Miras Listesinde Yer Alan Nemrut Dagi
Tumilast’nin ve
Heykellerin Yer Aldigt Arkeolojik Sit Alani.
2.b. Nemrut Dagi Tumdulusi’nin ve Heykellerin Yer Aldigi
Arkeolojik Sit Alaninin,
Milli Park Butunt ile Etkilesimi.

3. Dava Konusu Uzun Devreli Gelisme Plani Revizyonunun

Incelenmesi

3.a. 07.06.2002 Onaylt Uzun Devreli Gelisme Plant

3.b. Dava Konusu 21.12.2011 Onaylt Uzun Devreli Gelisme
Plan1 Revizyonu

3.c. Sanlurfa Kiltir Varliklarini Koruma Bolge Kurulu
kararlarinin incelenmesi:

3.d. 07.06.2002 Onay Tarihli Uzun Devreli Gelisme Plant ile
Dava Konusu

21.12.2011 Onay Tarihli Uzun Devreli Gelisme Plani

Revizyonunun
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Karsilastirilmast:
1. Plan Kararlarinin Karsilastirilmast
II. Plan Hukimlerinin Karsilastirilmast
II1. Mekansal Kararlarin Karsilastirilmast
3.e. ... Ada ... Parselin A Bolgesinde Yapimi Planlanan
Konaklama Tesisine
Mliskin 1/5000 Olgekli Nazim Imar Plant ve 1/1000 Olgekli
Uygulama Imar Plani
3.f. ... Ada ... Parselin A Bolgesinde Uygulanacak Mimari Proje

4. Sonuc

Bilirkisi Raporunun Sonug Bolimiine ise agagida yer verilmistir:

Uluslararasi koruma mevzuat1 agisindan:

“Mimari ve peyzaj butinligli tasiyan ustiin yaraticilik 6zelliginin
ender 6rnegi” olarak UNESCO Diinya Miras Listesine alinan Nemrut Dagi
Tumilistinin, “kapsamli ve bitiinctl koruma” ilkeleri agisindan koruma
guvencesine alindigi  hususunda tlkemizin wuluslararasi anlagsmalarla
taahhttte bulunmus oldugu hususlara uyarlik géstermemest,

Uzun Devreli Gelisme Plant Revizyonu yoluyla UNESCO Diinya
Miras Listesinde yer alan Nemrut Dagr Tumulusi’nin de iginde yer aldigt
Nemrut Milli Parkini etkileyecek nitelikteki her tirlt  insai-fiziki
mudahaleye, kapsam olarak sadece yerel ya da ulusal bir mesele/sorumluluk
olarak degil, wuluslararast yukimlalikleri hatirlatan bir eylem olarak
yaklagilmas1 gerektigi,

Nemrut Dagi Tumilist icin Nemrut Dagi Milli Parki sinirlar
olarak kabul edilen Tampon Bélge (Buffer Zone) — Koruma Bandinda s6z
konusu olacak herhangi bir insai-fiziki midahalenin, UNESCO Diinya
Miras Alanlarinin gerektirdigi hassasiyette ele alinmamis olmasi,

Milli Park mevzuati, planlama siireci ve igerigi agisindan:

2873 sayii Milli Park mevzuatinin, Nemrut Milli Parkinin dogal
varlik-kaynak  degerlerinin ~ “butinlik” degeri iginde korunmasini
gozetmesine; bu alanlarin planlanmasinda temel kriterlerden birinin “tabii
ve kultirel wvarlik-kaynak degerlerinin  butinluk icinde korunmast™nt
gerektirmesine karsin, dava konusu idari islemlerin ingaat ve ulagim
baglantist yapimina iliskin kosul ve kisitlamalari ortadan kaldirmak suretiyle
dogal butinligiin bozulmasina sebep olmasi,

Planlama mevzuatinin yani sira Milli Parklar mevzuatinin  da
getirdigi tanim, nitelik ve kisitlamalar ¢ercevesinde Uzun Devreli Gelisme
Plant, Yonetim Plant, Nazim Imar Plani, Uygulama Imar Plani ve Mimari
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